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PREFACE 


In 1933 the International Labour Ollice piibliflhed a report 
entitled Ccmciliation arul Arhitratiofi in Industrial Disputes ^ tlie 
first ])art of which deals with general problems of conciliation 
and arbitration, while the second i>art comprises monographs 
on the conciliation and arbitration machinery’^ in use in the various 
countries. 

That rejKirt deals mainly with conciliation and arbitration 
as a means for the settlement of “ collective disputes about 
interests ”, i.e. collective labour disputes which arise out of 
conflicting views on conditions of work between cmj)loyers or 
employers’ trade associations on the one hand, and workers or 
workers’ trade organisations on the other, li'hose disputes pertain 
less to misunderstanding in regard to accepted conditions of 
work than to disagreements as to what tlie conditions of work 
should be. 

The settlement of collective disputes about interests by 
conciliation or arbitration aims at fixing new conditions of work 
which often become the subject of collective agreements between 
the parties concerned. 

But there are also labour disputes arising out of existing 
rights, whether such rights are based on the law or some works 
regulation, or on an individual or collective agreement made 
between the parties. The latter type of conflicts are usually 
referred to as disputes about rights ” or justiciable disputes 
and fall within the competence of the labour courts, at any rate 
in the countries where a special labour judiciary is to be found. 
Although the machinery resorted to for the settlement of 
collective disputes about interests is usually that of conciliation 
and arbitration, that procedure is sometimes used also for the 
settlement of disputes based on existing rights. On the other 


^ International Labour Office : Conciliation and Arbitration in 
Industrial Disputes. Studies and Reports, Series A (Industrial Relations), 
No. 34. Geneva, 1933. The principal changes made since 1933 in the 
laws on conciliation and arbitration in the different countries have been 
noted in the I.L.O. Year-Book for the respective years. 

* For a definition of “ conflicts about interests ” and ‘‘ conflicts about 
rights ”, see below Chapter IV : “ Description of the Labour Judiciary ”. 
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hand, while the sejiarate labour courts are established inainly 
for the purpose of adjudicating upon individual labour disputes 
based on the existing rights of the parties, there are many 
instances w here these courts are also entrusted with the settlement 
of collective labour disputes, even collective disputes about 
interests”, but jiarticularly collective disputes affecting established 
rights. 

There is thus in many countries a close connection between 
the functions of the labour courts and those of conciliation and 
arbitration proceduie. Moreover, although the settlement of 
individual justiciable disputes by the labour courts has not 
attracted the attention of the public in the same degree as the 
arbitration of collective disputes about interests, which very 
often affect at one and the same time all the employers and 
ein})loyees in a w hole branch of industry, the part played by the 
labour courts in certain countries is not in the least inferior to 
that of the concjiliation and arbitration bodies set up with a 
view to the maintenance of social peace. The fact that the 
texts of the laws have not always cleiirly differentiated between 
disputes about rights and disputes about interests may be one 
more reason for dealing in separate studies with the bodies 
entrusted with the settlement of these two categories of conflicts 
so as to bring out their main characteristics. 

It is for these reasons that the International I^abour Office 
has deemed it desirable to prepare this study on the Labour 
Courts as a complement to the survey on Conciliation and 
Arbitration. 

It should be added that the machinery for the settlement 
of labour disputes is often designat€?d in terms which may be 
misleading. For instance, the Industrial (k)urts set up in Great 
Britain under the Industrial (burts Act, llUO, are not, as the 
name implies, courts for the judicial settlement of labour disputes, 
but mere boards of arbitration, since the decisions they render 
are not binding on the litigants unless the latter agree to be 
bound thereby. Those courts w^ere therefore described along 
with other similar bodies in the previous study of the Office 
on conciliation and arbitration. On the other hand, so-called 
conciliation and arbitration boards such as exist in Mexico 
also serve the pur])ose of judicial tribunals with compulsory 
jurisdiction in regard to labour disputes, including individual 
disputes about rights. For this reason such boards are dealt 
with in this Report. 



V 


The first part of this RejK)rt gives a e(3in])arative anal 3 ’sis 
of the judicial labour systems in existence, with the object of 
drawing attention to points of similarity or differences in the 
constitution and working of the various laboiii* judiciaries. The 
second part contains a series of national monographs arranged 
in alphabetical order and describing the varif)us phases of the 
development and oj)eration of the s])ecial ]>roceduie in force 
in each country for the judicial scttlememt of labour disputes. 
It inav' be added that the IrdernatioJial Survetj of Legal Decisuras 
on Labtyur Law. published annually by the Inlernational Labour 
Office since 1925, (;ontains a note on the competent authorities 
having jurisdiction in labour matters in certain States, and brief 
notes on the labour judiciar^^ of various States also apf)ear from 
time to time in InduMrial and luabour Jnformation and in the 
International Labour Office Yenr-Iiook. but a much more (;omplete 
and detailed account will be found in this survey. 
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COMPARATIVE LEGISLATION 


CHAPTER I 

HISTORY OF THE LABOUR COURTS 


§ 1. — The Reasons for the Institution of Labour Courts 

In a well-organised society there will always be found some 
institution designed to settle disputes of a legal nature w^hich 
may arise between the members of the community. This essential 
function inherent in the government of a State is usually 
performed by an organ known as the Judiciary. Of the various 
classes of disputes which may be said to exist there is one which 
has required more than usual attention owing to the large 
number of persons it affects and consequently to the serious 
repercussions which it is found to have on society. This class 
of dispute has come to be loiown under the generic term “ labour 
dispute 

Labour disputes affect a wide area of human relations, since 
they embrace all the possible aspects of the daily relations 
between employers and their emi)loyees. These obviously concern 
the great mass of the population in all countries. They concern 
particularly the manual workers who receive only a very modest 
salary and consequently are not in a position to coji)e with the 
costs and legal delays of the ordinary courts of law for the 
settlement of their disputes. For instance, the workman who 
claims against his employer part of the day or weekly wage 
which he believes is owing to him is placed in a difficult situation 
when he finds that he must first make certain disbursements 
before he can bring an action before a court which will not 
render a decision for days or perhaps weeks. He will often 
prefer not to institute proceedings rather than to risk incurring 
the expenses necessary to obtain a judgment which will be 
delivered by a judge in another locality who is not familiar with 
the conditions of work in the locality where the labourer works. 

In fact, when the sum involved is relatively small, the party 
who believes his rights to have been infringed will often refrain 
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from bringing an action before the ordinary courts, because he 
is well aware that after meeting the expenses occasioned by the 
payment of stamp duties, his lawyer’s fees and other costs he 
will be left with a deficit even if he should win his case. 

Moreover the worker who lives somewhat from day to day 
is not in a |)Osition to wait very long for the courts to decide 
as to what his rights are. Thus, in the case of wrongful dismissal, 
the workman to whom the employer refuses to pay compensation 
for dismissal would probably be financially incapable of meeting 
his regular obligations if he had to wait during the legal delays 
to which the ordinary courts are subject before he could obtain 
the cora})en8ation claimed. Generally he has no savings in 
reserve and consequently needs to have his rights granted without 
delay. 

In order that justice may be done it is no doubt desirable 
that the worker should have his (iase decided by his peers, in 
other words that there should be among the labour judges an 
equal number of workmen of his category who are well acquainted 
with the conditions under which he carries out his work. 
Obviously tlie judge who may be the most qualified with regard 
to labour law will not necessarily be the best qualified to appreciate 
certain questions of fact to which a right settlement of labour 
disputes is subordinated. 

Finally, it should be observed that the workman who is often 
permanently employed away from the place of his habitual 
residence finds an advantage in having the law administered 
by a court situated at his place of work, thereby avoiding costly 
if not impracticable travelling to and fro in case of litigation. 
The regular courts of law are usually set up in the most populous 
centres so as to minister to the wants of the largest number of 
peoj)le, whereas it is more in the interest of the workers .to have 
the number of courts increased and their seats so distributed 
as to render them more accessible. Moreover, if he is to be 
judged by his peers it is obviously preferable that the labour 
courts should be situated in the neighbourhood of his place of 
work. 

These are therefore the main reasons why many States have 
found that the settlement of labour disputes by the ordinary 
courts was not a satisfactory procedure and that it was 
indispensable to establish a special labour judiciary, which would 
involve less delay and less expense for the litigants than 
proceedings before the regular courts. 
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In some countries the shortcomings of the administration 
of law by the ordinary courts are compensated in part by the 
establishment of joint committees entrusted exclusively with 
the adjustment of differences which may arise out of the 
application of special laws, particularly social insurance laws. 
In other countries the labour inspectors also are given certain 
judicial powers to supplement the work of the regular courts 
of law and deal with a variety of disjmtes relating to hours of 
work, the payment of wages and other matters pertaining to 
conditions of work. 

It is possible that such machinery, in addition to any 
conciliation and arbitration procedure which may have been 
set up for the adjustment of collective disputes, has sufficed to 
disjjense with the establishment of a special labour judiciary. 
This explains in part the lack of labour courts in countries which 
have attained a high degree of industrial development. 

Be that as it may, it is impossible within the limits of this 
Report to deal with all institutions which exercise quasi -judicial 
functions. This Report is therefore (jonlined to an examination 
of the legislative enactments which provide for a uniform labour 
judiciary distinct from the ordinary law courts. 


§ 2 . — Origin and Growth of the Labour Courts 

The common view is that the judicial labour tribunals at 
present in existence owe their origin to the probiviral court or 
conseil de prud'hommes which was set up at Lyons by virtue of 
a Napoleonic law passed in 1806. The principle of the probiviral 
court consisted merely in having certain labour disputes settled 
promptly and without expense by a council composed of 
representatives of employers and workers. The idea was not 
entirely new. It is said that a category of persons knowm as 
priid'hommes had existed already for several centuries in France, 
although their powers and duties had not been defined by a 
national law. In the fifteenth century the tradesmen of Lyons 
had obtained permission from King Louis XI to have certain 
disputes adjusted by prvd'hommes just as had been done in the 
city of Paris for two centuries. The pryd'homyties are persons 
specially acquainted with the subject matter upon which they 
may be asked to give an opinion. 

The equivalent expression probiviri was used in Italy when 
at the end of the year 1878 probiviral councils composed of an 
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equal number of representatives of employers and workers were 
set up to deal with disputes in the silk industry. The experiment 
subsequently led to the j)assing of the Italian Probiviral Courts 
Act on 15 June 1893, which provided for the establishment of 
similar bodies for the settlement of various labour disputes in 
other parts of the country^. 

The settlement of labour disputes also received the particular 
attention of the legislator in Portugal, where as early as the 
sixteenth century labour judges were added to the list of 
ordinary judges on the regular courts, with the result that special 
tribunals composed entirely of labour judges were instituted by 
a Legislative Decree of 14 August 1889 

The French Law of 1806 was amplified by Legislative Decrees 
of 1809 and 1810, and was made to apply to other parts of 
France, including the territories which to-day form part of Belgium 
and certain parts of Germany such as the Rhineland. The 
tribunals thus established were allowed to develoj) undisturbed 
in these countries. For instance, the Prussian Government 
preserved these institutions under the name of Rhineland industrial 
courts, which it perfected. In other parts of Germany there 
were set up local, regional and guild arbitration tribunals. All 
these institutions prei)ared the way for the passing of the 1890 
Act, which prescribed the establishment of industrial courts in 
all parts of Germany, but on the initiative of the local authorities. 

Before the end of the nineteenth century Austria, Norway 
and Switzerland had followed the example set by France, 
Belgium and Germany. In the other countries labour legislation 
on this subject was introduced at the beginning of the twentieth 
century and in most cases only after the world war. In certain 
parts of the succession States, there remained in oi)eration for 
some years labour tribunals instituted in accordance with various 
laws formerly in force in the countries under whose dominion 
these States had been in the past. 

It is scarcely necessary to emphasise the fact that the growing 
development of industry in a large number of countries has 
necessitated the adoption of further rules and regulations for 
the protection of the workers as well as for ensuring good relations 
between employers and workers. The application and interpreta- 
tion of the new rules and regulations have in turn imposed 


^ Cf. monograph on Italy, p. 112. 

‘ Cf. monograph on Portugal, p. 151. 



additional burdens on the judicial tribunals. This explains why 
in recent years an increasing number of countries have favoured 
the establishment of a sejiarate labour judiciary to share the 
task of the regular courts of law. At the present time twenty- 
three countries have set up special labour tribmiais to handle 
labour disputes. 


§ 3. — Development of the Labour Courts 

The countries which have enacted laws very recently for the 
creation of judicial labour tribunals have benefited much from 
the experience acquired in that field by the countries whose 
laws date many decades back. In all cases, of course, the object 
was to set up permanent judicial authorities composed of 
representatives of employers and workers who would settle the 
labour dispute as promptly as is humanly possible and at 
practically no expense to the litigants. 

In the early days the legislator was reluctant to promote 
schemes under which the workers would share jurisdictional 
functions on an equal footing with the employers on judicial 
bodies. For instance, until 1848 the representation of the 
workers was inferior in number to that of the emj)loyers on the 
probiviral courts in France. Eut ever since that date equal 
representation of the two classes on labour courts has been the 
accepted principle. 

The legislator also showed some reluctance in giving the 
labour courts power to render binding decisions. The German 
Industrial Courts Act of 1890 gave legal force to the decisions 
of industrial and commercial courts in so far as individual 
disputes were involved, whereas these courts served only as 
conciliation boards when the disputes were collective. Eut their 
importance in that respect was never very great and during 
the last years they no longer served as conciliation boards. 
Similarly, under the 1893 Act, the Italian probiviral courts 
served only as conciliation boards when the amount involved in 
the dispute exceeded the sum of 200 lire. In a general way 
the jurisdiction of the labour tribunals was restricted at the 
beginning to rather small sums, but was subsequently extended 
to cope with later economic developments. 

The earlier legislation in Belgium, France and Italy 
contemplated the creation of labour tribunals only for certain 
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parts of the country or for certain important industrial centres 
and in the case of Germany, under the 1890 Act, left it to the 
local authorities to decide whether or not such tribunals should 
be set up in their respective localities. The results in the latter 
case were unsatisfactory, for the municipal authorities were 
often disinclined to assume the additional financial burdens 
entailed by the creation of such courts. That is why, in 1901, 
the law was amended so as to make compulsory the establishment 
of industrial courts in all the communes having a population 
of more than 20,000 inhabitants. As will be seen below, the 
more recent Acts on the labour courts usually provide directly 
for the cremation of such courts in all sections of the country. 

Tt is important to observe that originally the labour tribunals 
were only empowered to deal with individual disputes based on 
contracts of employment in certain industrial undertakings, 
mostly in small-scale industries. But in the course of time their 
competence was extended to other industries, including the 
large modern factory systems, and in some cases to agriculture. 
Labour disputes connected with commercial undertakings were 
also included. In other words, the commercial employee or 
salaried employee was given the same advantages in this respect 
as had been granted years before to the wage earner. Such 
was the effect, for instance, of the amending Acts passed in 
(formally in 1904, in Belgium in 1910, and in Denmark in 1919. 
In Franco an Act of 25 December 1932 provides for the extension 
of the jurisdiction of the probiviral courts to individual disputes 
in agriculture. In Portugal and the U. S.S.B. recent legislation 
has broadened the scope of acti\dty of the labour courts by 
extending their jurisdiction to certain cases of contravention of 
penal law. Apart from the wider range of subjects brought 
within the jurisdiction of the judicial labour authorities further 
progress was made by giving them jurisdiction with regard to 
collective as well as to individual disputes. In fact, there are 
countries where judicial labour authorities were instituted 
princijially to judge collective labour disputes. This is a point 
which will be dealt with more fully in Chapter IV below, which 
deals with the jurisdiction of the labour courts. 



CHAPTER II 


CONSTITUTION OF THE LABOUR COURTS 


The institution of a network of labour tribunals to operate 
alongside the regular courts of justice often raises a number of 
problems the solution of which must j)erforce dcj)end upon the 
particular constitution of each country concerned. 

When constitutional law or a special Act admits the princij)le 
of a separate labour judiciary, there remains the question of 
the advisability of setting up such labour courts in this or that 
district, the bodies which should be consulted previously, the type 
of labour courts to be set up, their division into different 
sections according to the needs of the case and so on. 

There is always the question of the independence of the 
labour courts in respect of the regular judiciary and of the 
extent to which they may be linked to the ordinary courts 
without impairing their functioning. It behoves the legislator 
to determine whether the labour courts arc to render final 
decisions or whether the final decision in labour matters is to 
be left to the regular apj)eal courts. 

Such are some of the numerous problems which had to be 
determined in several countries. In the account given in the 
following i)ages, only the i)oints actually settled by the legislation 
on the labour courts will be dealt with. 

In the countries which form the subject of this study the 
constitution of the labour courts is generally a iiifitter for national 
legislation. The main exception to be pointed out is the case 
of Switzerland, where the cantons have exclusive legislative 
competence in regard to probiviral courts. Mention might have 
been made here of the United States of America, where labour 
legislation devolves in j)art ui)on the federal authoi'ities and 
in part upon the constituent States. But the National I^abour 
Relations Board, which forms the subject of the study on that 
country, was set up by virtue of a federal Act. 

In compliance with the national law for the establishment 
of labour courts, new labour courts may usually be set uj> by 
Government Decrees issued after consultation of certain competent 
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bodies. The latter rule does not hold good however in one country, 
namely, Belgium, where a national law is required for the creation 
of every new court. This is due to a peculiar provision of the 
Belgian Constitution, which stipulates that no judicial authority 
may be created save by a national law. 

Naturally the special characteristics of the different political 
regimes are bound to api)ear in the process of building so 
important a branch of the judiciary as the institution of separate 
labour courts. For instance, in some countries the trade 
organisations considered as representative of the interests of 
the employers and workers are consulted before the establishment 
of labour courts. In Prance, Rumania and Sj)ain these bodies 
are, on the one hand, the different trade chambers which look 
after the interests of the employers, and, on the other, those 
which are concerned with the interests of the workers. In Belgium 
the municii)al authorities are consulted on the ground that they 
are required to share the exjjenses occasioned by the operation 
of the tribunals. Often labour courts are set up on the request 
of the trade organisations concerned. In France the law on the 
labour judiciary makes the creation of new probiviral courts 
compulsory when a demand to that effect has been made by 
the municipal council of the commune with the approval of the 
local trade chambers and councils. In other countries, the 
representative organs are consulted only for the appointment 
of the members to the courts. 

The national law which is at the basis of a judicial labour 
system usually specifies the jurisdictional area of each labour 
tribunal or stipulates that the territorial jurisdiction of each 
court is to be determined by the law or decree in virtue of which 
it is set uj). More often than not, the judicial districts of the 
labour courts are not coterminous with the judicial districts 
of the ordinary courts of law. It is important that they should 
not be, particular!}^ in the highly industrialised countries where 
the need of labour tribunals in certain jmrts may not be at all 
related to the requirements of regular courts for the ordinary 
administration of justice. This particular aspect of the constitution 
of the courts was given much consideration in Belgium, where 
a Law of 25 June 1927 introduced a few changes in the existing 
law and restored the equilibrium between the number of probiviral 
courts in existence and the amount of litigation to be handled. 
This, of course, does not mean that the actual territory covered by 
certain labour and regular courts may not occasionally coincide, 
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even though the jjrinciple of a distinct territorial jurisdiction 
is recognised by law. 

Many elements in the institution of judicial machinery are 
necessarily administrative in character and for that reason are 
more apt to vary from country to country. For instance, the 
law in France and Rumania si)ecifies that only one labour court 
can be set up in a town ; and in France the town has to be one 
where industry or commerce is of sufficient iinj)ortanco. Where 
this condition is not fulfilled, no probiviral court is set up and 
the labour disputes go before the ordinary courts of law. 

On the other hand, in cei*tain countries, to mention only 
Czechoslovakia and Poland, when industrial conditions do not 
justify the establishment of a special labour tribunal in a 
particular district, the jurisdictional area of the labour court 
may be made to cover more than an ordinary judicial district 
or there may be created a labour disputes division in the ordinary 
cemrts on the j)rinciple of the individual labour courts. 

Again, in other countries, for example in Chile, where a labour 
court of first instance consists of a single labour judge, the 
functions of the labour judiciary are discharged by the judge 
of the ordinary court of first instance in the districts where no 
special labour judge has been appointed. This means, of course, 
that the ordinary judge is then under obligation to act in 
accordance with the provisions of the Labour Code relating to 
the labour judiciary. A still more novel provision is to be found 
in the Yugoslav Industrial Act of 1931, which authorises the 
compxdsory associations of persons engaged in commerce or in 
handicrafts to set up in their midst a special probiviral court 
for the settlement of disputes relating to the emi)loyment 
relations between the members of those associations and their 
employees. 

In Germany the local labour courts are entirely independent 
of the ordinary courts of first instance, whereas the district 
labour courts are established in connection with the district 
courts of law, though they need not have the same seat as the 
regular district courts. In Rumania the labour courts are 
established in connection with the chambers of labour, which 
are special institutions for the representation and protection of 
labour. 

In the countries which have legislated for the institution 
of a labour judiciary in recent years, the tendency has been to 
make the system applicable to all parts of the country, at any 
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rate to all parts where the recurrence of labour disputes appears 
to justify the measure. For instance, the Yugoslav Industrial 
Act of 1931 provides for the establishment of probi viral courts 
to deal with industrial disputes in any part of the country. The 
T^abour Courts Act passed during the same year in Czechoslovakia 
stipulates that labour courts are to be set up wherever economic 
and socfial conditions so require. The same trend is found in 
the legislation on the labour courts adopted by Poland and 
Portugal in 1934. 

The last point to be noted here in connection with the 
establishment of labour courts is their division into a number 
of sections or chambers according to the circumstances in different 
countries. In Belgium every probiviral court is divided into 
two chambers, one to handle disputes between employers and 
wage-earning employees, including seamen, and one for disputes 
between emjiloyers and salaried employees. There may also be 
established special chambers within a j)robiviral court to deal 
with disputes of a technical character or ordinary disputes 
between wage-earning employees on the one hand and salaried 
employees on the other. In France the probiviral courts are 
divided into sections corresponding to the various classes of 
trades and industries fixed by the decree in virtue of which the 
court is set up. The j)osition is somewhat similar in Germany 
and Switzerland, where the labour courts are divided into two 
or more chambers and occasionally into special chambers for 
disputes affecting certain groups of wage-earning and salaried 
employees. The principle is also applied with certain variations 
to the labour tribunals in Rumania. 

The law occasionally stipulates that special conciliation 
committees are to be constituted within the labour courts for 
the pur])osc of attemf)ting an amicable settlement of the dispute 
before it is brought uf) for trial. In Belgium and France, for 
examjfie, conciliation committees are set up in each chamber 
or section of a probiviral court. In other cases the first attempt 
at official conciliation is made at a preliminary sitting held for 
that purj)ose by the chairman either alone or with the help of 
assessors ^ 

In a few countries j)rovision has been made for the creation 
of special labour courts of appeal. This is the case notably in 
Belgium, Chile, Germany, Venezuela and in the Canton of Geneva 


^ Cf. Chapter V : Preliminary Conciliation Procedure, p. 38. 
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in Switzerland. In the other countries, either there is only one 
instance, as in Sweden, or else ai)j3eals are taken before the 
courts of first instance or before the ordinary appeal courts. In 
the latter case labour assessors are sometimes added to the 
regular courts. Such is the position in Czechoslovakia, Italy 
and Poland. 

The foregoing illustrations demonstrate abtmdantly the extent 
to which the constitution of the separate labour tribunals is 
affected by the constitutional and administrative peculiarities 
of each country. 



CHAMER m 


COMPOSITION OF THE LABOUR COURTS 


The main idea at the basis of a labour judiciary is that the 
litigants should be judged by their peers, so that the settlement 
of a dispute between an employer and his workman should be 
effected by a tribunal coinj)osed of an equal number of employers 
and workmen, who have selected one of themselves as chairman 
to direct the proceedings, liut in practice that doctrine has 
been subjecjt to derogations made necessary by the differences 
in the conditions in which a labour judiciary was set up in the 
different countries. There are also to be foimd certain variations 
with regard to details of organisation, the method whereby the 
members of the labour courts are appointed, the qualifications they 
must possess, tlieir duties, their remuneration, and a number of 
other matters thci mportance of which varies considerably. In the 
analysis which follows a brief outline will be given of the contents 
of the statutory laws on the subject in the different countries. 

In the majority of cases the labour tribunals comprise an 
equal number of assessors who are representatives of employers 
and of wage-earning or salaried employees, with the addition 
of a neutral chairman and one or more vice-chairmen appointed 
by the administrative authorities (and not elected directly by 
the members of the tribunal, as is the case in Denmark, France 
and in certain cantons of Switzerland). 

In Belgium the chairman of the probiviral court is appointed 
by the Crowm and chosen from a list of candidates submitted 
by the members of the court themselves, while the legal assessor, 
who, it should be said, is found only in Belgium, is appointed 
independently by the Crown. In Norway too and in Sweden 
not only the chairman but two of the six members of the labour 
court are appointed directly by the Crown. 

In the other countries the presiding officer of the labour 
tribunal is appointed directly by the State judicial authorities, 
that is, by the Department of Justice. The selection is generally 
made from among professional judges (e.g., in Czechoslovakia, 
Germany, Poland and Rumania). Otherwise the chairman may 
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have been an official of the regular judiciary, as is the case for 
the labour courts in Spain, or again he may have been a public 
official trained in the law, as is specified in the Yugoslav law 
on the probiviral courts. In Italy and the U.S.S.R. the 
presiding officer at the hearing in labour matters is necessarily 
one of the judges of the regular courts, for in those two countries 
the labour judiciary consists of special hearings of the ordinary 
courts of law to which are added temporary assessors. 

The employers* and workers* assessors and their substitutes 
on the labour courts are sometimes elected directly by the 
respective employers’ and workers’ groups, as is the case in 
Belgium, Denmark, in certain cantons of Switzerland and in 
France. In the last-named Ciountry the mayor of the commune 
draws up each year a list of electors, whereas in Belgium, to 
avoid unnecessary expenditure and to simi)lify the task of the 
different administrative authorities, the electoral lists for assessors 
are established at the same time as the electoral registers for the 
Chambers, the province and the commune. But more often 
than not the assessors are appointed by the administrative 
authorities from lists drawn up by the representative employers’ 
and workers’ trade organisations or by the competent trade 
chambers which represent the respective interests of the employers 
and of the working class, according to the political organisation 
of the country concerned. 

In Czechoslovakia the assessors are appointed in accordance 
with the nominations of the trade organisations, by the ])resident 
of the superior court of law in the district of the labour court, 
and in Spain by lots drawn before the chairman and clerk of the 
labour court. In Germany the nomination lists are established 
by the Labour Front. In Italy they are drawn uj) by the labour 
and social welfare sections of the provincial economic councils 
on the recommendation of the legally recognised trade associations. 
In Rumania, on the other hand, the bodies competent to establish 
the list of candidates for the post of assessor or substitute are 
the trade chambers which rej)re8ent the interest of the employers 
and workers respectively, whereas in Poland both the trade 
organisations and the trade chambers may have their say in the 
matter. The organisations consulted will necessarily be different 
when, as may happen imder the law of Chile, cases relating to 
maritime matters require that the assessors for the labour courts 
of appeal be chosen on the one hand from among shipowners and 
on the other from among officers or members of crews. 
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There are even countries where the labour courts do not 
comprise any assessors. Such is the case in Chile (labour courts 
of first instance), Peru and Portugal. It may be added that 
on the National Labor Relations Board in the United States of 
America there arc neither employers’ nor workers* representatives. 
That Board is comi)oscd of only three members, appointed 
directly by the President of the United States subject to the 
ap 2 )roval of (congress. 

In Venezuela a recent Legislative Decree of 15 November 1937 
provides for the institution of three labour courts of first instance 
to be comi)osed of only one labour judge appointed by the federal 
authorities. That labour judge may be assisted by an employers’ 
assessor and a workers’ assessor if the litigants so require. 

The labour court of ajjpeal to be set up in accordance with 
this Decree will comjirisc five judges appointed by the federal 
authorities, but will not include assessors. 

The number of members constituting labour courts varies 
from a minimum of three, including usually a chairman and one 
em})loyers’ and one workers* assessor with a substitute for each 
of them, as is allowed by the Yugoslav law, to a maximum of 
twenty members, with as many substitutes, as is provided for 
under the Belgian Act. What is of special importance is that 
when assessors are appointed the court should comprise an equal 
number of representatives of the employers and of the wage- 
earning or salaried employees. The term of office of the members 
varies from one year in some countries to nine years in others. 

The qualifications for the })ost of assessor arc usually laid 
down by law. The relevant Acts in Belgium, France and Germany 
specjify that the rtquesentative of the employers and of the 
working class may be of either sex. In other countries the law 
merely sti])ulates that they must be nationals, a provision 
which may be interpreted in most cases to include women 
It is generally provided that to be eligible as assessors the 
candidates must have attained a fixed age, usually 25 or 30 years, 
and be in full }^ossession of their civil rights. In some countries 
the law requires that they must have special knowledge of the 
conditions of work in the trade or industry with which they are 
connected and in certain cases they are required to have resided 
for a definite period of time within the jurisdictional area of 
the labour court. Under Rumanian law a fine varying from 

^ Oil this point see de Maday ; Lea Femmea et lea Trihunaux de 
prud'hommes, Neuchatel, 1917. 
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5,000 to 10,000 lei may be imposed by the labour court on the 
employer who prevents his employee from accepting the post 
or fulfilling the duties thereof. 

In practically all cases the members of the labour tribunals 
take an oath to judge conscientiously and impartially, and to 
maintain some discretion with respect to the deliberations. They 
become disqualified for the post from the moment they cease 
to satisfy the requirements on which their appointment is based. 
They may then be removed either at their own request or on 
the authority of the body by which they were selected. But 
while in office they are in many countries subject to disciplinary 
fines for the neglectful discharge of their official duties. Such 
is the case in Czechoslovakia, Italy, Poland and Rumania. Under 
Polish law they are even liable to imprisonment not to exceed two 
weeks when there is no means of recovering the amount of the fine. 

The assessor may lodge an appeal against the imposition of 
a fine. In Czechoslovakia the appeal is laid before the ordinary 
courts, whereas in Poland an assessor has fourteen days during 
which he may bring an appeal before a special tribunal composed 
of the chairman of the labour court or of the regional court of 
law and of four assessors, that is, two employers and two workers. 
In Italy there is no appeal against the disciplinary fine. In 
Rumania also there is no appeal, but the tine imposed is 
relatively smaller and the assessor is exempt from the payment 
of it if he can subsequently justify his actions. 

What has been said above regarding the apj)ointment of the 
members of the labour courts in general also apidies with certain 
modifications to the selection of the members of the labour courts 
of appeal in the countries where such appeal tribunals exist. 

Similarly, when the law provides for the setting up of conciliation 
committees as part of the judicial labour system, the members of 
the conciliation committees are selected from among the members 
of the labour court and consequently satisfy the usual requirements. 

The chairmen and vice-chairmen as well as the clerk and 
other officials on the staff of the labour courts are generally 
paid a salary. The assessors on the other hand do not as a 
rule receive any remuneration for their services. This is so even 
in countries like Czechoslovakia and Poland where, as has been 
seen above, they are liable to disciplinary fines in case of failure 
to fulfil their duties in a satisfactory manner. On the other 
hand the laws provide for a remuneration in Italy and Rumania, 
and also in the U. S.S.R. In the canton of Geneva the law 
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on the probiviral councils lays down that the labour judges are 
entitled to an indemnity of four francs per sitting, and the 
presidents and secretaries of groups to a supplementary indemnity 
of two francs per sitting, although the sittings are in practice held 
in the evenings, so that there is no question of indemnifying them 
for a loss of salary. In France, Germany and Poland the mem- 
bers of the labour courts receive no remuneration for their services 
but they are entitled to compensation for the expenses incurred 
by loss of time and otherwise in the exercise of their functions. 
There is every reason to believe that in practice, and even where 
the statutory law on the labour courts does not say so expressly, the 
assessors are generally reimbursed for the loss of salary sujEEered in 
the exercise of their duties as assessors. In all countries where it is 
necessary for them to travel in the exercise of their functions, the 
assessors are entitled to comi)ensation for their travelling expenses. 

The payment of salaries and of travelling expenses and other 
expenditures involved in the operation of the judicial labour 
system in the different countries are defrayed in various ways. 
In Czechoslovakia, Denmark, Norway, Peru and Poland they 
are paid out of the national budget. In France and Belgium the 
expenses are met by the various municipalities and in Rumania by 
the trade chambers responsible for nominating the assessors. The 
labour courts Acts of several countries do not stii)ulate whether 
the central authority or the local authorities shall be responsible 
for defraying the operating expenses. It may be presumed that 
in such cases the practice adopted is based on the special 
administrative procedure in force in the particular country. 

In any event a much smaller portion of the expenses is to 
be recovered through the receipts made by the labour tribunals 
than is the case with the ordinary courts of law. The reason 
is quite obvious, since one of the objects of the special labour 
judiciary is to reduce the costs of the proceedings for the litigants. 
In most cases there is no stamp duty on the documents relating 
to the judicial procedure before the labour tribunals. Nor is 
there a registration fee for the legal validation of the agreements 
arrived at by mutual understanding between the parties. In 
many cases, however, the tribunal may order one of the parties 
or both of them to pay the costs of the action and in other cases 
of infringement of the law the labour tribunal may impose 
penalties which accrue to the authorities and so make good the 
deficits occasioned by the functioning of the labour judiciary. 



CHAPTER IV 


JURISDICTION OF THE LABOUR COURTS 


To determine the jurisdictional powers of the labour courts 
is admittedly the most important task entrusted to the legislator 
who is called u})on to lay down provisions for the establishment 
of a labour judiciary. Apart from the difficulties of a constitutional 
or administrative character with which he will be confronted, 
it is necessary for him to distinguish between judicial labour 
tribunals and other bodies, such as conciliation and arbitration 
committees, which are also designed for the adjustment of labour 
disputes. He must be in a position to tell the difference between 
the different tyj)es of disputes which come within the j)urvicw 
of those different institutions, and as much as possible avoid giving 
rise to conflicts of jurisdiction of these same institutions between 
themselves or with the regular courts of law. 

In this chapter an effort will be made to give a short exi)lanation 
of the idea at the basis of the labour judiciary and of the nature 
of the disputes about rights and disputes about interests which 
come within their comi)ctence and to indicate the different systems 
in force as they emerge from the analysis of the laws given in the 
monographs set out in the second part of this study. Finally, 
the competence of the labour courts with regard to subjects, 
territory or persons will be considered and the possibility of its 
exclusion by the agreement of the parties will be examined. 


§ 1. — Description of the Labour Judiciary 

The nature of the labour judiciary can best be explained by 
comparing it briefly with the ordinary judiciary and conciliation 
and arbitration procedure. 

There are three essential features which are common to the 
labour judiciary and to the ordinary courts of law. In the first 
place, either party to a dispute may cause the other to be summoned 
for trial before the court, whether a labour court or an ordinary 
court of law, although no previous agreement to that effect has 
been concluded between the parties. It is the first element of 
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compulsion in a system of judicial procedure. It is also the 
first means of differentiating between judicial procedure and 
ordinary conciliation or arbitration procedure, where compulsion 
must rest on a special law or on the previous agreement of the 
parties. 

The second common characteristic of the labour and regular 
judiciary is that once a dispute has come before the competent 
tribunal, the latter is at liberty to render a binding decision 
without regard to the consent or agreement of the litigants. In 
this respect judicial procedure differs from most forms of voluntary 
conciliation or arbitration procedure. In fact the parties to a 
dispute who accept of their own free will to submit their dispute 
to the latter method of procedure usually agree to abide by the 
decision of the conciliator or arbitration board ; but there are 
also countries where the law imposes arbitration and declares 
the awards binding Such is the case, for instance, in Australia 
and New Zealand, where compulsory arbitration is in force. 

The third essential feature of a judicial system is that the 
decisions rendered by the judicial body may be compulsorily 
enforced against the party at fault. Here again the labour courts 
share the powers of the regular courts of law, since in most cases 
the decisions of the labour tribunals are enforceable by the same 
or by similar measures as are applicable in the execution of the 
judgments of the ordinary courts. There are on the contrary 
few instances where the awards of conciliation and arbitration 
boards can be imposed on the party against whose will they are 
given and this is particularly so in the case of decisions for the 
adjustment of collective disputes based on the interests of the 
parties 

The labour judge therefore exercises the same powers as the 
judge in the regular courts of law, that is, he declares what the 
law is and interprets it with a view to its application, which may 
be subject to sanctions. Such powers differ entirely from those 
of the conciliator or arbitrator, whose task it is to bring together 
litigants whose divergent views arise out of different interests 
which are not based on a pre-existing right. Hence the distinction 
between disputes about rights and ‘‘ disputes about interests ’’ 
which may be described as follows : 

* C£. International Labour OmcE : Conciliation and Arbitration 
in Industrial Disputes, pp. 8 et seq. Studies and Keports, Series A 
(Industrial Relations), No. 34. Geneva, 1933. 

‘ Of. Conciliation arkd Arbitration in Industrial Disputes, pp. 113 et seq. 
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A “ dispute about rights ^ (or justiciable dispute) concerns 
the interpretation or application of a pre-existing right which 
may be based either on an express provision of the law or on a 
stipulation contained in a private contract or in a collective 
agreement. The interpretation of such a right normally falls 
within the jurisdiction of a judge, in this case the labour judge. 

A “ dispute about interests ” (or non-justiciable dispute), 
on the other hand, does not concern the interi)retation of a right 
already acquired by law or contract, but arises out of a claim 
for the modification of an existing right or the creation of a new 
right. That type of disjmte normally comes before a conciliator 
or arbitrator. 

It follows from the above definitions that the first criterion 
of the competence of the labour judge is not the number of j)arties 
to a dispute (individual dispute or collective dispute) but the 
nature of the dispute. However, the legislator in the great 
majority of countries (the Scandinavian countries being the only 
exceptions) has not used that terminology when legislating on 
the labour courts. He merely speaks of individual disputes 
and of collective disputes. 

As a rule the term “ individual labour dispute ” is used to 
designate a “ dispute about rights”, since an action brought by one 
person is usually connected with an alleged existing right of that 
person, although this presumption of fact does not exclude the 
possible existence of an individual dispute about interests. But 
this latter type of dispute is usually left ff)r adjustment to the 
separate negotiations of the parties and to certain bodies to which 
they submit voluntarily for the determination of new rights. 

The term “ collective labour dispute ”, on the other hand, 
is more often associated with the idea of a “ dispute about 
interests ”, that is, of a dispute concerning a collective change 
in conditions of work and the establishment of new rights. When 
it is intended to refer to collective disputes relating to existing 
rights, explanatory words are added, for instance, one speaks 
of collective disputes about acquired rights, or collective disputes 
based on an already existing collective agreement. But more 
often than not national laws on the labour courts speak of collective 
disputes merely, so that the meaning of the term used has to be 
inferred from the whole text. 

^ For a dohnition of justiciable and non-justiciable disputes in inter- 
national law, see LautebpachI .• The Function of Law in the International 
Com/nmnity, pp. 363 et seq. 



20 — 


§ 2 . — Different Systems of Labour G>urts 

It follows from what lias been said above that the same individual 
may be invested with dual functions, those of an arbitrator and 
those of a judge, if the hiw entrusts him witJi the settlement of 
disputes about rights as well as of disputes about interests. In 
fact the legislator, for reasons of pure administrative expediency, 
has often invested judicial bodies witli conciliation and arbitration 
functions on the one hand, and on the other hand has given judicial 
powers to conciliation and arbitration bodies. But as the latter 
bodies have already been dealt with in a previous study these 
j)ages are confined to a description of tlie functions of the judicial 
tribunals, as they can be learnt from the legislation on the labour 
courts, which has given rise to the various systems indicated 
below. 

A first classification may be made of the countries where 
the law gives the labour courts jurisdiction with regard to indi- 
vidual disputes only. These are Belgium, Czechoslovakia. Chile, 
Danzig, France, Germany, Italy, Peru, Poland, Spain, eleven 
cantons of Switzerland, and Yugoslavia. 

In a second category may be classed the countries where the 
labour courts are given jurisdiction with regard to individual 
or collective disjjutes about rights. These are Denmark, Norway, 
Sweden, the Union of Soviet Socialist Bepublics, and Venezuela. 
(In Denmark, Norway and Sweden a central labour court is 
entrusted mainly with the adjustment of collective disputes 
about rights, provided these are based on an existing collective 
agreement. It is in the Scandinavian countries that the distinction 
between disputes about rights and disputes about interests has 
been most definitely drawn and made use of in determining the 
respective competence of the labour courts and of the conciliation 
and arbitration authorities.) 

In the U. S. S.R. the labour courts are competent to judge 
certain classes of individual disputes and collective disputes 
about rights in regard to which the worker has the option of 
laying his claim either before a Joint Committee or a labour court. 
The failure of a Joint Committee in such circumstances to effect 
a satisfactory settlement would leave the competence of the 
labour courts unimpaired. 

^ Cf. INTBKNATIONAL LABOUR OFFICE ; Conciliation and Arbitration 
in Indmtrial Disputes, Studies and Reports; Series A (Industrial Relations), 
No. 34. Geneva, 1933. 
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In Italy collective disputes are handled by the labour sections 
of the regular appeal courts before which are also brought appeals 
against the decisions of the labour courts of first instance. 

Thirdly, there are the countries w^here the labour courts are 
invested with a wide jurisdicition including individual disputes 
and collective dis))utes regardless of whether the latter are disputes 
about rights or disjmtes about interests. In this class belong 
Mexico. Portugal and Rumania. 

The new Poituguese law on the labour courts gives these 
courts jurisdiction not only with regard to the interpretation 
and apxJication of collective agreements, but also with regard 
to their amendment, prorogation or adaptation to change in 
economic conditions and even in regard to the conclusion of new^ 
agreements. This obviously includes collective disputes relating 
to non-existing rights. The labour courts are also cmi)owered 
to serve as arbitration or conciliation agencies in reH])ect of all 
matters whicih fall within the scope of tlieir judicial functions. 

The Rumanian Labour Courts Act of 1033 likewise empowers 
the labour tribunals to deal not only with collective disputes 
relating to existing agreements, but also with disj)utes arising 
out of negotiations between the parties for the conclusion of 
either individual or collective contracts. Thej^ may, therefore, 
be said to possess the widest jurisdiction, inasmuch as they are 
competent to deal with disputes about interests as well a.s dis})utes 
about rights, regardless of whether the disjmtes are individual 
or collective. 


§ 3. — Competence with regard to Subject Matter 

The laws actually in force in the various countries generally 
extend the jurisdiction of the labour courts to disputes about 
rights, and sometimes to disjmtes about interests, which arise 
out of employment relations in industry and commerce. There 
are only a few countries, namely, Prance, Portugal and certain 
cantons of Switzerland, where the labour courts are competent 
to deal with disputes in agricultural undertakings. 

In order to understand the nature and variety of labour disputes 
which come before the special labour courts, it would be necessary 
to look at the chapter on the competence of the labour courts 
in each of the national monographs which are given in the latter 
part of this study and to consult the surveys of legal decisions 
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on labour questions published in diflFerent countries, such as 
Belgium, Czechoslovakia, France, Germany, Portugal and Ru- 
mania, and more particularly the International Survey of Legal 
Decisions on Labour Law published each year by the International 
Labour Office since 1925. The Survey comprises the most impor- 
tant decisions of the courts in connection with labour law in the 
United States of America, Great Britain, France, Germany and Italy. 

The classification of labour disputes to be found in that survey 
shows that labour disputes may be the ol)ject of judicial decisions 
based on international public or private law, constitutional law, 
or on custom, statutory labour law, or again on general principles 
of labour law, rules and regulations issued by works councils, 
and collective agreements as well as private contracts of employ- 
ment. And the judgments rendered may bear on rights and 
obligations in connection with international labour conventions, 
freedom of association, the liability of the employer, public policy, 
or again with the interpretation and application of the laws and 
regulations on hours of work, the payment of salaries, protection 
against wrongful dismissal, coinpensation for industrial accidents, 
social insurance and other questions^. 

The law on the probiviral courts in France and Belgium 
specfifically reserves disi>utes arising out of industrial accidents 
for adjudication by the ordinary courts of law. On the other 
hand, according to the terms of the law on the labour courts, 
in Chile, Peru, Portugal and Spain, disj)utes relating to compen- 
sation for industrial accidents fall exclusively within the com- 
petence of the labour tribunals. 

There are also countries where the labour tribunals are 
competent not only in regard to the disputes specified by law 
but also in regard to any dispute which the litigants agree to 
submit to them. This is the case for instance under the law 
relating to the labour courts in Spain. The Belgian law also 
stipulates that, when the parties tt> a dispute have so agreed, 
the probiviral courts may settle by conciliation or arbitration 
disputes which otherwise would not fall witiiin their competence. 
This includes even disputes between employers alone which do 
not otherwise fall under the jurisdiction of the probiviral courts. 
In Germany disputes between private corporations and their 

^ Full details concerning the subjects which fall within the competence 
of the labour courts in the various countries are given in the section 
entitled “ Competence of the C'ourts ” in the national monographs which 
follow. 
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statutory representatives may be submitted to the labour courts 
when it is so agreed by the parties. 

In Denmark the Central Labour Court must give its consent 
before it can be seised of disputes other than those referred to 
in the law to which it owes its existence. 

The labour courts may also be given jurisdiction as a result 
of a decision of an ordinary court of law. In Czechoslovakia, 
for instance, the labour tribunals decide their own competence 
ex offirAo. But just as they may come to the conclusion that a 
certain matter pertains to the jurisdiction of the ordinary law- 
courts, the latter are likewise empowered to decide that such 
and such a dispute belongs to the jurisdiction of the labour courts. 
In such a case the labour tribunals might be entrusted with 
litigation which otherwise they^ would have remitted to the 
cjompetence of the ordinary courts of law. In this connection 
it is interesting to note that generally the jurisdiction of the 
labour courts excludes the jurisdiction of the ordinary courts 
of law and, as is laid down in the Polish Act, no agreement of the 
parties will confer on the ordinary courts jurisdi(;tion in regard 
to matters which are specifically assigned to the jurisdiction of 
the labour courts. 

Apart from the adjustment of labour disputes the labour 
tribunals are sometimes given other tasks. In Belgium and France, 
for instance, they are entrusted with the responsibility for main- 
taining property rights in industrial designs and models. They 
may also be required to give the Government authorities advisory 
opinions on questions or schemes relating to employment. 

The labour courts are not only competent to impose disciplinary 
fines, as was pointed out above, against assessors who fail to dis- 
charge their functions satisfactorily, but they may in certain 
countries mete out penalties for other infractions of the laws and 
regulations. In Belgium, for example, the probiviral courts are 
competent to impose on employers or employees a fine not exceeding 
twenty- five francs for acts of disloyalty, serious breaches of pro- 
fessional duty or for any act likely to disturb the order and 
discipline of the workshop, office or other jJace where work is 
carried on The labour courts of Portugal may likewise inflict 
disciplinary measures on employers or employees “ for failure 
to observe the principles of equity, courtesy, resj)ect and obedience 
on which their relations to each other should be based Again, 
in Rumania the labour courts, apart from handling disputes 
based on the relation of employment, judge all infringements 
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of the statutory provisions for the regulation and protection of 
employment. The German labour courts arc specifically em- 
powered to hear civil actions for unlawful acts connected with 
emj)loyment or apprenticeship. 

It may be added here that as a rule the competence of the 
labour courts, whether in individual or collective disputes, is 
independent of the amount at issue, although it is an element 
which may have some bearing on the right of aj)peal either to 
the special labour courts of a])])eal or to the ordinary courts ^ . 
In France, for instance, wiien the sum involved in the disi)ute 
does not exceed 1,000 francs, the decisions of the probi viral courts 
are final. If it exceeds that aimmiit, resort may be had to the 
regular courts, and in a disjmte between an employer and his 
salaried em])loyee, the latter has the right to bring an action 
in the first instance before the ordinary courts of law if the 
amount involved in the disjmte is more than 2,000 francs. The 
labour courts in Poland have no jurisdiction when the sum at 
issue exceeds 10,000 zloty. In Portugal the maximum amount 
for disputes based on individual contracts of emi)loyment is 
50,000 escudos in Lisbon and Porto, and only 5.000 in the other 
districts. The foregoing, how^ever, constitute the only exceptions 
to the general rule. 


§ 4. — Territorial Jurisdiction 

In a few States the law does not contain any specific rules 
with regard to the territorial jurisdiction of the labour tribunals. 
The presumption in such cases is that the rules which obtain for 
the determination of the territorial scope of the respective courts 
of law also apply to the labour courts. In Germany and Switzer- 
land this is admittedly the j)osition, but in Germany the labour 
trustee may in the collective rules issued by himself declare that 
a certain labour court has jurisdiction in a locality in which it 
would not otherwise have jurisdiction. 

While the territorial jurisdiction of the ordinary courts is 
based in most countries on the place of domicile of the defendant, 
other principles are often followed in connection with the labour 
courts. For instance the various Acts on the labour courts in 
Belgium, Italy and Yugoslavia stipulate that the claimant has the 
choice of bringing his action either before the labour court of the 


^ Cf. Cliaptor V : Aj)peals, i)p. 47 et seq. 
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district where the headquarters of the undertaking are situated 
or where the work is carried out or paid for. In Czechoslovakia 
and Poland the claimant is given the same choice ])lus that of the 
labour court in the area in which the defendant is domiciled. 
In France the rule is that the action is to be brought before the 
court of the district in which is situated the establisliment or 
undertaking where the enij)loyee Avorks. But if his work is X)er- 
formed more or less permanently outside the regular work premises, 
then the action must be brought at the place where the contract 
of employment was concluded. 

The I^)rtuguese law contains detailed rules on the subject, 
the main j)rinciple being that the court of the jilace where the 
work is (larried out has jurisdiction. But when several defendants 
residing in different districts are ])arties to one and the same 
action, or when the parties to the dispute are emjjloyees of the 
same employer, then the jurisdiction of the courts is determined 
by the jdace of domicile of the defendant or of the majority of 
defendants, as the case may be. On the other hand if the action 
is brought against an alien the forum of the action is the place 
of doinicile or residence for the time being of the plaintiff. In 
Rumania a labour disjuite may likewise be brought before either 
the labour court within the area of the defendant’s domicile or 
residence or the court of the place where the work is carried out 
or paid for. The law of Spain also sancjtions the x)rincij)le that a 
labour disjiute is to be decided by the labour court of the locality 
where the employment is carried on, unless the j)arties have 
agreed, either tacitly or expressly, to submit their case to a different 
labour court. But when no such agreement can be shown and the 
work is carried out over an area which covers the districts of 
two or more labour courts, then the rule of the place of domicile 
of the worker or of the place where the contract of emjdoyment 
was entered into is invoked. In Belgium legal j)recedents have 
established that the provisions of the Probiviral Courts Act, 
] 926, concerning the territorial jurisdiction of the probiviral 
courts are not a matter of public policy, and consequently litigants 
may validly agree to submit a disjiute between them to a 
particular probiviral court 

It will be noticed that in each of the foregoing illustrations 
the object of the law has been to give the enijiloyee, who has 
a complaint to submit to the labour courts, advantages which 

^ Cf. J urisprttdence du louage d^wwrage, Brussels, Year X, No. Ill, 
1938, pp. 67 et seq. 
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are not granted to the plaintiff before the ordinary courts of law. 
By giving him the option of instituting legal proceedings before 
the labour tribunal of the district where he works the law makes 
it possible for the wage-earning or salaried employee to exercise 
his rights before the labour tribunal which not only is more 
accessible to him hut which moreover offers him the assurance 
that his conditions of work in the locality will be best understood 
and given the greatest consideration. 

It might be added here that in certain countries, for instance 
in Rumania and Spain, the law on the labour courts prescribes 
that, in the districts where there are no special labour tribunals, 
disputes which ordinarily wwld fall within the competence of 
the labour courts are handled by the ordinary courts of law 
which must then apply the rules of procedure governing the 
proceedings before the labour courts in other parts of the country. 
There are also countries where, as in Hungaiy, although special 
labour tribunals do not exist in any part of the country, nevertheless 
labour disputes when brought before the ordinary judiciary are 
subject to rules of procedure intended specially for the prompt 
settlement of labour cases. 

§ 5. — Competence with regard to Persons 

Although onlj^ labour disputes, or at any rate disputes closely 
connected with labour matters, may come before the labour 
tribunals in the various countries, the parties who may be involved 
in such disputes include practically all individuals or legal persons 
which may be a party to an action before the ordinary courts 
of law. It is in fact quite conceivable that those who may have 
under general law rights which require the protection of the 
regular courts may also have rights based on labour law to be 
enforced by the special labour tribunals. What is more, these 
same individual or corporate bodies may come before the labour 
courts not only to claim the enforcement of acquired rights but 
also to seek the approval of the courts for the creation of new 
rights, as happens in the settlement of disputes about interests. 

In a general way the jmrties to an action before the labour 
courts are either employers, employees and apprentices, or trade 
associations entrusted with the protection of employment rela- 
tions^, and Government dej)artments responsible for the application 

^ Of. monograph on Italy, pp. 112 et seq., and monograph on Sweden, 
pp. 175 ei seq. 
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of labour laws The employer may be either an individual 
or a corporate body. The corporate body may be either a private 
undertaking or a Government undertaking, a trade association 
or a federation of associations. Likewise, one or more employees 
or a trade union or a federation of trade unions may be a party 
to an action before the labour tribunals. 

The dispute may concern the relations between employers 
and their wage-earning or salaried employees and apprentices, 
or those between the employees among themselves. There are 
extremely few cases where the law, as in Mexico, gives the labour 
tribunals jurisdiction in disputes between employers alone. The 
reason must be that such disputes are seldom related to employment 
contracts or to matters closely comiected therewith. They cannot 
therefore be considered as labour disputes and for that reason 
fall under the jurisdiction of the regular courts of law. 

In certain States the law on the labour courts describes the 
categories of persons designated by the terms employer ” and 
‘‘employee”. The Belgian Act on the j)robi viral courts, for 
instance, defines the word “ employer ” as ‘ any person who 
usually emi)loys one or more wage-earning or salaried employees 
either throughout the year or at certain seasons of the ycjar in 
the exercise of a trade or in the exploitation of an undertaking 
other than an undertaking in agriculture or forestry ”. The 
Act then gives a list of other persons who are deemed to be 
employers for the purposes of the legislation on the labour courts. 
It comprises organisations or institutions not carried on with a 
view to profit, but specifically excludes State institutions and 
public administrative dej)artments. The exj)ression “ wage-earning 
employee ” is used in the Act to signify any person who usually 
performs manual work on account of an employer, whereas the 
“ salaried employee ” is the person w^ho usually performs intellectual 
work on account of an employer. The law then enumerates the 
various persons who belong to these two categories. But the 
intellectual worker does not come under the jurisdiction of the 
probiviral courts if his annual remuneration exceeds 24,000 francs. 

Definitions practically identical with the above are also to 
be found in the Rumanian Labour Courts Act. While the general 
definitions contained in these two Acts correspond to the meaning 
usually given to these terms in other States, the exact significance 
of the terms is often to be deduced, for lack of precise definitions, 

^ Cf. Chaj^ter V : Institution of the Proceedings ex officio by the 
Courts or by the Public Authorities, pp. 31 at aeq. 
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from the general content of the law, particularly the provisions 
which (leal with the different subject matters that fall within 
the comj)etence of the labour tribunals. 

The precedents set by the labour courts also serve to clear up 
certain points uhich the legislator has not been able to define 
Silt isfac tori Jy in the legislativ^e texts. On the other hand it may 
happen that, in the same country, the legislator gives in a text 
of law a definition of the terms ‘‘ worker and ‘‘ ernjiloyee 
which is incofnpatible with the definition given of these same 
terms in another law, according as he wishes or not to grant to 
all the same persons the advantages offered by the social laws 
involved. For instance the Belgian Act of 10 March 1900 on 
the labour contract includes workshop foremen and foremen 
among the “ wage-earning em])loyees ”, whereas the Pro bi viral 
(kjurts Act of 9 ffuly 1926 includes these same j)crsons among 
salaried cmf)loyees ” The rights and obligations of such 
f)ersons will necessarily depend upon the definition which the 
courts accept wlien aj)])lying the various social laws. 


§ 6 . — Exclusion of the Jurisdiction of the Labour Courts 
by Individual or Collective Agreement 

Where there are labour courts, their jurisdiction usual ly 
excludes that of the ordinary courts of law. even though the 
litigants desired to have their differences settled by the regular 
courts. The purpose of the legislator in providing for the establish- 
ment of special labour tribunals would naturally be frustrated if 
under the guise of an agreement the employer could exert pressure 
on his em])l()yoes in such a manner that they would feel bound 
to bring their complaints before the ordinary courts of law, thereby 
incurring greater expense and an unnecessary loss of time. But 
the position is different when the parties, with the approval of 
the law, agree t-o have their differences adjusted by some special 
agency such as a board of conciliation or arbitration, or a single 
arbitrator, whereby a settlement may be arrived at under even 
more favourable conditions than by the labour courts. 

Even in the countries where the law requires that the pro- 
ceedings before the labour courts must begin by a j)reliminary 

^ Of, “ La loi de 1026 cst-ello luie loi de competence ? by Jacques 
DAiiEMANS in Jurisprudence du lotuige d'ouvrage. Year IX, No. 5, 
pp. 135 et seq. 
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attempt on the j)art of the chairman of the court to effect a. settle- 
ment by agreement between the parties, provision is often made 
allowing the parties to submit their differences to the mediation 
of a separate agency. The law may allow this to be done either 
as a result of a bilateral agreement between the parties or of a 
collective agreement or again, as in Germany, by reason of the 
collective rules which are issued by the labour trustees and take 
the place of collective agreements. But in Germany the juris- 
diction of the labour courts is not excluded unless special arbitration 
is prescribed by (?olle(?tive rules. If the parties have themselves 
agreed to submit the dispute to a conciliation board, or to refer 
important questions of fact to the decision of a board of experts 
as permitted by law, the com|)etence of the labour courts is excluded 
only to the extent that they would be bound by the findings of 
the experts on the questions of fact. 

In Italy, on the contrary, the jurisdiction of the labour tribunals 
may be excluded by the agreement of the |)arties to submit the 
dispute tt) arbitration in accordance with the relevant provisions 
of the Code of Civil Procedure, which means that the agreement 
must be one relating to a dispute which has actually arisen. But 
a provision in a collective agreement stipulating that individual 
disputes which arose out of the application of the collective agree- 
ment were to be settled by arbitration would be null and void. 

In Switzerland, the competence of the probiviral courts to 
decide labour disputes is subject to the condition that the rights 
and obligations involved must be based on private law and not 
merely on jiublic law. For that reason disputes relating to the 
employment relations between civil servants and the Government 
authorities fall outside the scope of the jirobiviral courts. 

In Czechoslovakia the labour courts have no jurisdiction when 
the dispute is referred to an arbitrator in comjiliance with a 
collective agreement or some other arrangement made by the 
organisations of employers and employees to which the parties 
belong, or when special bodies have been set up by law^ for the 
adjustment of certain disputes conne(?ted with the mining 
industry or State undertakings. 

Likewise, in Poland, the parties may by agreement submit 
a dispute already existing and falling within the competence of 
the labour courts to the jurisdiction of some conciliation or arbitra- 
tion board set up by collective agreement. Moreover, the labour 
courts have no jurisdiction with regard to disputes relating to 
membershij) in social insurance institutions, when these are 
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reserved by law or by the constitution of these institutions for 
settlement by special tribunals, by the administrative authorities 
or by arbitration agencies. But the parties are not entitled to 
confer on the ordinary courts of law jurisdiction over matters 
which fall within the competence of the labour courts. 

In Norway and Spain the mere agreement of the parties to 
submit the dispute to an arbitrator will suffice to exclude the 
jurisdiction of the labour tribunals. The same is true with regard 
to the competence of the Central Labour Court in Sweden, provided 
the agreement of the parties does not nullify the effect of a previous 
collective agreement concluded between the trade organisations 
to which the parties belong. 

In the other States the laws on the labour courts do not stipulate 
the extent to which their jurisdiction can be restricted by submis- 
sion of the dispute to conciliation and arbitration in consequence 
of either a bilateral or collective agreement which is binding on 
the litigants. It may however be assumed that in the absence 
of a specific law prohibiting recourse to arbitration, an arbitration 
agreement will be valid as against the jurisdiction of the labour 
courts and a settlement arrived at as a result of conciliation or 
arbitration proceedings will be given legal force so long as the 
circumstances by which it is surrounded are fair, equitable and 
in nowise contrary to general principles of law. This is the 
theory which seems to have prevailed in Belgium, for example, 
although legal precedents have not been uniform 


^ On this point see Sneykks : “ De la clause arbitralc devant los 
Consoils de Prud’liommes ” in Jurisprudence dii lowge d'ou^rragey Brussels, 
Year VIII, No. VII, 1936, pp. 193 ct seq. 



CHAPTER V 


THE PROCEDURE 


Since one of the objects of the special labour tribunals is to 
offer to litigants the possibility of a more spee<ly settlement of 
their differences, the legislative acts which provide for the estab- 
lishment of such labour courts in the various countries generally 
contain provisions making the procedure more simple and more 
expeditious than in the case of the regular judiciary. There 
are nevertheless many instances where the proceedings before 
the labour courts are also governed to a greater or lesser extent 
by the rules which govern the proceedings before the ordinary 
courts. For that reason there must be numerous occasions when 
the practice of the labour courts in the different countries is more 
or less identical according to the degree of similarity between 
their judicial systems. It would in fact be necessary to compare 
the regular judicial systems of some countries in order to make 
a comparative study of certain details of the procedure in force 
before their respective labour tribunals. But such a task would 
obviously go beyond the limits of this study. To point out 
the characteristic features of the procedure in force under the 
particular laws on the labour courts will suffice here. This may 
best be done by treating the salient points under the following 
headings ; Institution of the proceedings ex officio by the courts 
or by the public authorities ; the parties to the proceedings ; 
the representation of the parties ; preliminary conciliation efforts ; 
the trial of the case ; the judgment ; the execution of the 
judgment ; appeals. 

§ 1. — Institution of the Proceedings **ex officio*’ by the Courts 
or by the Public Authorities 

As was pointed out in Chapter IV above, the labour courts 
in all countries are competent to deal with certain individual 
labour disputes, whereas it is only in some countries that they 
are also given jurisdiction to handle certain classes of collective 
disputes. For that reason the number of individual disputes 
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brought before the judicial labour tribunals is on the whole larger 
than the number of collective disputes. Consequently there 
would be less occasion for the public authorities than for the 
individual or trade association to institute proceedings before 
the labour courts, since the State is mostly concerned with col- 
lective disputes which may lead to a disturbance of public peace 
and order. This is particularly the case with regard to collective 
“ disjmtes about interests ” which are more apt to affect public 
interests and therefore are frequently referred for adjustment 
to the ofTicial conciliation and arbitration machinery in existence^. 

There are nevertheless a few countries where the law stipulates 
that the judicial machinery of the labour courts may be set in 
motion either by a State authority or ex officio by the courts. 
For instance, in C-hile, the labour ins])ectors, who arc represen- 
tatives of the State, must notify the labour courts of any in- 
fringements of the provisions of the Labour Code by an employer 
or a manager, director or head of an undertaking, who, after 
a hearing, may be held jointly liable and sentenced to pay a fine. 
Also ill the case of industrial accidents, the employers must 
within five days notify the comjietent judge, who thereupon 
orders that an enquiry be made, summons the parties and after 
hearing them or their rej)resentatives assesses compensation on 
the basis of the medical report. 

A similar provision on industrial accidents may be found in 
the Portuguese law but with this difference, that in Portugal 
the employer is given only forty-eight hours in which to notify 
the labour court. The Portuguese Decree of 15 August 1934 
also gives a list of questions in regard to which the labour courts 
must exercise their jurisdiction ex officio. Since there is a repre- 
sentative of the public prosecutor's department on the staff of 
each labour court, its ex officio intervention may be at the 
instigation of that dei)artment. The list includes among other 
items disputes relating to hours of work and in a general way 
questions relating to the compulsory provisions regulating the 
conditions of employment This is clearly a very compre- 
hensive clause and it would appear to impose on the labour 
judiciary the obligation to keep a watchful eye over the obser- 
vance of a great many labour regulations. The Decree even 
imposes on the courts the further duty of notifying the police 
authorities when the latter’s intervention is warranted by suffi- 


^ Cf. Conciliation atid Arbitration in Industrial Disputes, pp. 60 et seq. 
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ciently grave facts connected with the failure of employers and 
employees to observe tlie principles of equity and courtesy in 
their relations to one another. The public prosecutor is also 
given the right to intervene in any action based on collective 
agreements and to propose the amendment or prolongation of the 
agreements or the conclusion of new ones. He may also, as in 
Italy and the U.S.S.R., lodge an appeal in all cases in which 
the State has an interests 

lYovisions like the foregoing are not to he found in the older 
legislative enactments on the labour courts. In some resj)ects 
they are paralleled only by the recently cjreatcd Social Honour 
Courts of Germany, which are not labour courts in the strict 
sense of the term l)ut are nevertheless often resorted to by the 
labour trustees, who are rcf)resentatives of the State, to ensure 
mutual good relations between em])loyer and employed. 


§ 2 . — The Parties to the Proceedings 

(a) Individuals 

In all the countries which possess a special labour judiciary 
proceedings may be instituted before the labour courts by means 
of a written request. The proceedings before the labour courts 
are usually begun by an application in writing addressed by one 
of the parties to the chairman of the court. In some countries, 
for instance in Chile, France, Germany, Portugal, Ilumania, in 
several cantons of Switzerland and in the U.S.S.R., the 
application may even be made orally. In France, Germany and 
Portugal the parties are allowed to come voluntarily before the 
courts on any court day to take advantage of the oral i)roccdure. 
Again, in other countries, as, for instance, Czechoslovakia, the 
courts fix certain regular court days on which the parties may 
appear without summons for the trial of a case. Otherwise the 
chairman, after examining the application laid before him either 
orally or in writing fixes the date and place for the hearing and 
summons the parties. 

At this point there are usually slight variations in the j)rocedure 
followed in this or that country. But as a rule witnesses and 
experts are not summoned for the first hearing, which is nearly 


^ Soo below Appeals^ p. 47. 
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always one for the purpose of attempting a settlement by agree- 
ment between the parties. 

A characteristic feature of the judicial labour system is that 
as a rule the parties to a labour dispute are not only at liberty 
to appear in court and plead their own case, but in principle their 
presence is required, particularly for the special conciliation 
proceedings which take place in the earlier stages of the procedure. 
The reason is that the chairman of the labour court in charge 
of the conciliation procedure, or even the conciliation committee 
which may have been formed within the labour tribunal, will 
be in a better position to explore all the })ossible means of effecting 
a settlement by mutual agreement of the parties if the parties 
themselves take part in the preliminary conciliation discussion. 
Their participation at the trial is no less advantageous, since 
the labour courts in most countries are empowered to adjust the 
dispute amicably at any stage of the proceedings and no matter 
how wide the powers given to representatives of the parties the 
influence exerted by the court or its conciliation committee is 
always greater and more beneficial when the litigants actually 
take part in the negotiations. 

The law also allows the chairman a definite period of time 
in which to sot the judicial machinery in action. In Chile, for 
instance, the application must be served on the defendant by 
the clerk of the court or a constable within five days from the time 
when the application was received, and the defendant is asked to 
aj)pear in order that a date and hour for the preliminary hearing 
may be fixed. Generally the law specifies that the appearance 
of the parties must take place within a certain period of time 
or at the earliest possible moment, the purpose being always to 
hasten the various stages of the procedure and effect a settlement 
within the shortest time possible. 

( b ) Associations 

The trade organisations to which the j)arties belong must 
sometimes be consulted before the litigants can go before the 
courts. Under Italian law notice of a dispute must first be given 
to the legally recognised association for the category to which 
the complainant belongs. And it is that association which must 
in the first place attempt an adjustment of the dispute in collab- 
oration with the legally recognised trade association for the 
category to which the other party belongs. The agreement 
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which may be reached acquires executory force upon being signed 
by the parties and the secretaries of the associations. If no agree- 
ment is reached, then the association notifies the complainant 
who, after the exj)iration of a period of two weeks, is entitled to 
institute judicial proceedings. The trade associations are also 
entitled to intervene at any time in judicial proceedings which 
are connected with the non-fulfilment of collective agreements 
or of rules which have the force and effect thereof 

A similar situation arises in the U. S.S.R., where certain 
classes of disputes must first be referred to Joint Committees 
set up in each undertaking for purposes of conciliation, and it 
is only when a Committee has failed to effect a settlement that 
such disputes can be submitted to the labour courts 

The procedure in the Scandinavian cf)untries is again different. 
There the central labour court deals only with individual and 
collective disputes which are based on an existing (jollective 
agreement and consequently the trade organisations which 
concluded the agreement must not be left out of account. In 
Denmark, in cases of strikes or lock-outs, the complainant must, 
within five days from the time the notic^e of the declaration of a 
strike or lock-out is received, send a protest by registered letter 
to the organisation which has declared a stopi)age of work before 
judicial proceedings can be started before the (Central Labour 
Court. The Central (Jourt in Norway cannot deal with a case 
unless the application shows that the parties have previously 
made some effort to adjust the conflict by conciliation and more 
often than not the parties to a dispute relating to a collective 
agreement are the trade associations. As already j)ointed out, 
a Swedish employers’ or emj)loyees’ association which has concluded 
a collective agreement may bring an action before the labour 
court on behalf of one or more of its members, but the members 
cannot themselves bring a separate action before the court unless 
they can show that the association to which they belong has 
refused to do so on their behalf. Moreover, if the action is one 
against a member or a former member of a trade association, it 
must also be brought against that association, which may enter 
a defence if the defendant does not do so himself. The procedure 
is the same whether the collective body is a federation of associa* 
tions or a single association. Sweden may then be said to be the 

' Cf. monograph on Italy, pp. 112 et seq. 

* Cf. monograph on the U. S. S.R., pp. 186 et seq. 
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only country where the law requires the trade association to take 
legal proceedings before the labour tribunal on behalf of its 
individual members, although legally recognised trade associations 
may in all countries bring an action for the j)rotection of the 
rights of the organisation as such. 


§ 3. — The Representation of the Parties 

Generally speaking, when the law on the labour courts gives 
a j)arty to a disj)ute the right to bring an action it also permits 
him to apj)ear in person before the court and conduct the j)roceed- 
ings himself, in other words to j)lead his own case. But there 
are obvious instances when the plaintiff or defendant in an action 
is unable to do so personally for reasons either of health, age, 
forced absence or again when the litigant is a corporate body. 
In such cases the law always allows the i)arty to act through a 
representative in accordance with well-defined rules which vary 
slightly from State to State, 

Usually a j)erson may be represented in an action before the 
labour court by one of his relatives or colleagues, or, as we have 
already seen, by the trade association to which he belongs, and 
if the party is a firm or undertaking, then representation may 
be effected through a j)artner, a manager, a salaried employee 
or some other person authorised by law. Trade associations 
are generally represented by one of their officials. But restrictions 
arc often imposed on the appointment of advocates as represen- 
tatives. As much as possible the law tries to do away with the 
intervention of professional lawyers before the labour tribunals. 
In Czechoslovakia, for instance, the sum at issue must reach a 
certain amount before an advocate is admitted as representative. 
Only employers or workers can act as representatives of the 
parties before a conciliation committee of the j)robiviral courts 
under Belgian law. And while advocates, solicitors or other 
persons a])})roved by the trade chambers may conduct the 
proceedings at the trial on behalf of the parties, the latter may 
at any time be compelled by the probiviral court to attend in 
person. The parties to a labour dispute can also be compelled 
to attend j)ersonally at the trial before the Italian labour tribunals. 

In Chile and Czechoslovakia the labour courts have the right 
to specify the fees which may be claimed by advocates. The 
object there is undoubtedly to safeguard the workers from having 
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to pay fees which are either excessive or disproportionate to the 
amount involved in the dispute. A law adopted recently in Peru 
prescribes the institution in the Department of Labour of a free 
legal service to advise the workers and represent them before the 
courts in case of labour disputes. 

In countries like Denmark and Norway the Central Court 
may even imj)OBe a limit on the number of advocates whose services 
may be retained. Professional pleaders are not as a rule admitted 
before the Cerman labour courts of first instance. But the parties 
may be represented before these courts by the oflicials of the 
legal consultation offices of the Labour Front, or again by an 
advocate or any })erson authorised by the chairman of the labour 
court, when the circumstances arc such that the legal consultation 
offices do not intervene. On the other hand, in the appeal labour 
courts the parties must be rex>resented by menibers of the German 
Bar. 

In the countries where there are no special labour tribunals of 
appeal, the law generally does not contain special rules for the 
representation of the parties in a labour dispute which is appealed 
to the regular courts. The assumption then is that in this regard 
the same rules apply for labour as for other disputes. The only 
exception is France, where the law stijmlates that the parties 
may appear in })crson even before the regular courts serving as 
courts of appeal in labour matters. 

It is interesting to note that the various laws on the labour 
courts often contain special provisions for the protection of the 
rights of women and minors. In Belgium a guardian or trustee 
must be appointed to replace the absent father or guardian of a 
minor, while a married woman may be authorised to sue or to be 
sued. In France this same authorisation may be granted to 
either the minor or the married woman. Similar provisions for 
the protection of minors may be found in the labour laws of Italy, 
Portugal and Rumania. The labour tribunals in Belgium, France 
and Italy will also grant free legal assistance to a party who can 
show that he does not possess the means required to retain the 
services of an advocate. In this respect the law on the labour 
courts has borrowed from the procedure in forma pauperis wliich 
in many countries applies to actions before the ordinary courts. 

In Mexico the law provides for the creation of a federal office 
for the protection of labour. It is composed of the required 
number of officials to supervise the effective administration of 
justice by the labour courts, to advise the employees or their 
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trade associations,, to institute the necessary proceedings and to 
represent the workers in dispute with their employers. In the 
performance of its duties the federal office for the protection 
of labour may propose amicable arrangements to the parties 
concerned for the adjustment of their disputes and record in a 
certified minute such results as are thereby obtained. 

Mention should also be made here of the fact that in certain 
countries where there are no sj)ecial labour courts, the law contains 
special i)rovi8ions witli regard to the representation of litigants 
and the assistance to be given to them in proceedings concerning 
labour disputes which have come before the ordinary courts. 
Such is the position, for instance, in Argentina ^ and Brazil ^ 
under the regulations relating to the enforcement of the laws 
concerning industrial accidents. In other countries the local 
trade union councils apj)oint legal advisers to assist their members 
and advise them as to what their rights are. But space does 
not make it possible to deal in this study with the countries which 
do not possess a special labour judiciary. 


§ 4. — Preliminary Conciliation Procedure 

Reference has been made above to the countries where an 
effort must be made by the parties to a labour dispute or by their 
respective trade organisations to adjust the conflict by concilia- 
tion as a condition precedent to any sort of action being taken 
before the labour courts. But the conciliation procedure to be 
considered here is that which takes place under the auspices of the 
labour courts. To that end separate conciliation committees 
are sometimes constituted within each section or chamber of a 
labour court, although in the majority of cases the chairman 
of the court is alone entrusted with the responsibility of bringing 
the pai’ties together with a view to avoiding unnecessary litigation. 

In Belgium the law makes provision for the setting up within 
each chamber of conciliation committees composed of a repre- 
sentative of each of the parties to the dispute and selected from 
among the emi)loyers, and the wage-earning or the salaried 


^ See section 77 of the Labour Code which was promulgated on 
2 January 1935. [Legislative Series, 1935, Arg. 1.) 

“ See section 137 of the Constitution of the United States of Brazil 
which w'as promulgated on 10 November 1937. (Legislative Series, 1937, 
Braz. 2.) Sec also Ministekio no Trabalho, Industbia e Comebcio : 
Projeto de lei orgdnica da jtisti^ do trabalko, Rio de Janeiro, 1938. 
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employees’ groups as the case may be. The litigants are summoned 
before the conciliation committee by an ordinary letter from the 
clerk of the court. There are legal precedents to show that 
conciliation, being a matter of public policy, cannot be renounced 
When conciliation fails the committee may even judge a case on 
the merits and render a final judgment, if the amount involved 
in the dispute does not exceed 200 francs. 

Conciliation committees are set up on the same basis in the 
probiviral courts of France, Poland and Switzerland, the only 
essential difference being that in the last two countries the 
conciliation committee cannot under any circumstance deliver 
a judicial decision, either with or without the consent of the 
parties ; whereas in France, if conciliation fails, the court may, 
with the agreement of the parties, render a judgment immediately; 
otherwise the case is adjourned until the next session. In Poland 
the conciliation proceedings are adjourned for a week if they do 
not prove successful immediately but the prospects are hopeful. 

When the law does not prescribe conciliation before a committee, 
it usually stipulates that the first session of the labour tribunal 
must be held before the chairman alone for jmrposes of conciliation. 
This is the case in Chile, Czechoslovakia, Denmark, Germany, 
Italy, Poland, Portugal, Rumania, Spain and Yugoslavia. In 
each of these countries there are, as might be expected, certain 
differences in the details of procedure, but the general principle 
is the same : to adjust the conflict without unnecessary litigation. 

In certain countries the chairman may even decide upon the 
admissibility of the claim, the competence of the court, or render 
a final decision on the ground of default, acknowledgment or 
withdrawal of the claim by one of the parties. He may also 
judge the case on the merits if the parties agree thereto. This 
is the case in Czechoslovakia, Italy, Yugoslavia, (Germany and 
Portugal, except that in Germany and Portugal, the chairman 
has no authority to judge a case on the merits even if the parties 
have given their consent. 

The procedure is somewhat different in Mexico, where labour 
questions are first dealt with by the Conciliation Boards, which 
must endeavour to settle the dispute by conciliation only. But 
if they fail in their task they are under an obligation to remit 
the case to the competent Conciliation and Arbitration Boards, 
which ultimately may issue an award having executory force. 

^ Cf. Jurisprvdmce du louage d'^ouvrage^ Brussels, Year IX, No. II, 
!>. 36. 
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In all the above cases the agreement reached by the parties 
in the course of the conciliation proceedings acquires force of 
law when it receives the approval of the labour court, or when 
it is signed by the parties, as in Belgium and Rumania, or by 
the parties and the chairman of the court, as in Chile and Italy, 
or again when it is signed by the parties and the assessors, as 
prescribed under the law of Roland. 

When all conciliation efforts havti failed the case is brought 
u]) for trial. 


§ 5 . — The Trial 

When the ])reliminary cf>nciliation proceedings fail to bring 
about a satisfacitory adjustment of a labour dispute the matter 
is automatically referred for settlement to the court, sitting in 
j)lenarv session or in chamber, according to the system in force 
in the particular country. The law, as in Czechoslovakia, Germany 
and Rumania, sometimes specifies that it is the chairman’s duty, 
upon failure of the conciliation procedure, to summon the parties, 
the witnesses and the experts for a fixed date and if jmssible to 
make such j)reparations as will permit the case to be decided in 
one sitting. Generally the dispute comes up as a matter of course 
for one of the ordinary sessions of the courts. In Belgium, for 
instance, ordinary sessions of the probi viral courts are held twice 
a month, whereas under Portuguese law ordinary sessions are 
to be held once a week. The length of the sessions will naturally 
vary according to the amount of work which may have accumu- 
lated. In other cases sj)ecial sessions may be held and the mem- 
bers of the court will have to be s])ecially convened for a fixed 
hour and date. 

The period of time which is allow^ed to elapse between the 
closure of the conciliation proceedings and the opening of the 
trial varies from country to country. As a rule it must be the 
shortest possible, but there is one exception, in the case of Spain, 
where the law on the labour courts stipulates that at least three 
days should separate the conciliation from the judicial procedure, 
the purpose being to give the parties that much more time to 
reconsider offers which they refused at the preliminary negotia- 
tions. 

In most countries the trial in a labour court is very similar to 
a trial in the ordinary courts of law. But the procedure as a 
rule is more summary. The time-limits for submitting the various 
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pleas may even vary before the one court if the sum at issue is 
of more or less importance. The Portuguese law on the labour 
courts offers illustrations of this. In many countries the rules 
of procedure also impose a time-limit for the production of evidence. 
A provision to that effect is obviously imperative if the i)roceedings 
before the labour tribunals are to be carried out with more celerity 
than those before the ordinary courts. 

At the beginning of the trial the members of the labour court 
may usually be challenged on the same grounds as obtain in the 
case of the jiidges of the ordinary courts, that is by reason of 
their having an interest in the dispute, of their relationshij) to 
one of the parties, or again when a member of the court is either 
an employer or an emj)loyee of one of the litigants. Objections 
against the chairman and assessors are as a rule dealt with by the 
labour court itself, but objections against the chairman are some- 
times decided by the ordinary court of first instance. 

The questioning of the witnesses and experts on oath by the 
parties or by their representatives, and the examination and 
cross-examination of the parties or their re'.prcsentatives and 
also of the witnesses and experts by the members of the court 
take j)lace as a matter of course. In order to prevent the discuis- 
sions from being unduly prolonged the law in certain countries 
sets a limit upon the number of witnesses who may testify. 
Investigations may be ordered by the court either ex officio or at 
the request of the parties. 

The sessions of the court are generally public. But they 
may be held in private when it is feared that publicity might 
endanger public order or the safety of the State, and also when 
a party avers that his invention or certain secrets of his business 
or undertaking might be divulged. Furthermore, private discus- 
sions offer definite advantages when new conciliation efforts are 
to be made by the court. For even though the special conciliation 
procedure has remained unsuccessful, the parties are always at 
liberty to come to an agreement in the course of the trial. In 
Rumania and Yugoslavia the rule is that even at the trial the 
proceedings must begin by a further attempt to adjust the disj)ute 
by the mutual agreement of the parties. The probiviral courts 
in Belgium are not entitled to render a judgment until they have 
again endeavoured during the trial to bring about a conciliation 
agreement. 

In Portugal the law contains a provision allowing the parties 
to compromise even during the enforcement of a judgment of 
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the court. It also specifies that in certain cases the proceedings 
before the court may be entirely oral. This is presumably the 
case in all the countries where the action may be begim by an 
oral statement. 

The purpose of the law in all the foregoing instances is obviously 
to make the procedure as flexible as is compatible with the proper 
conduct of the proceedings and to increase the possibility of 
arriving at an arrangement based not so much on the authority 
of the labour tribunal as on the will of the j)arties. 


§ 6. — The Judgment 

Whether the decisions reached during the trial are based on 
the mutual concessions of the litigants or on the compulsory 
jurisdiction of the labour courts, they generally take the form 
of a Judgment having the same executory force as a decision 
of the ordinary courts of law When the members of the court 
disagree the decision is taken by a majority vote. In Rumania 
and Spain, the chairman is given a casting vote in case of an equal 
division of the assessors’ votes. Moreover the law often specifies 
how many members are required to constitute a quorum. An 
illustration of this is found in the Belgian Act on the probiviral 
courts, which stipulates that the chambers of the court must 
not comprise more than four assessors, but that two assessors, 
one representing the employers and one representing the employees, 
shall constitute a quorum. 

The judgments of the labour courts may be delivered orally 
and in private. The Polish Decree on the labour courts lays 
down that the decisions of the labour tribunals must be put in 
writing and give the grounds on which they are based whenever 
a request to that effect is made within three days from the time 
of their delivery. In several cases the law imposes time-limits 
for the delivery of the judgment. In Germany and Rumania 
this period of time is limited to three days after the hearing, 
although on principle the decision should be rendered at the 
closing of the trial. In Peru it is three days after the maximum 
time allowed for the production of evidence. In Spain the award 
must be delivered not later than the day after the closing of the 

^ For an exception to this rule see the monograph on the United 
States of America, p. 206. 
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trial. As a rule in Switzerland the probiviral courts render their 
decisions at the closing of the trial. 

The decisions of the labour tribunals are often given in writing. 
In Belgium they are signed by the president of the court, the 
legal assessor and the clerk of the court, in Chile by the judge 
and clerk of the court, in (Jermany by the chairman and when 
they are delivered in the absence of the assessors the clause 
conferring enforceability is signed bj the chairman and the 
assessors, in Portugal they are signed by the judge alone, and 
so on. Usually the grounds for the decision are given in the 
written judgment. 

Settling the issue in a labour dispute may mean that the 
labour courts, like the ordinary law-courts, are to grant damages 
or impose fines and penalties according to the nature of the case. 
In certain countries the costs of the action are borne by the 
person who loses the action. That is the position with regard 
to the probiviral courts in France and Switzerland. But under 
other systems the law leaves it to the labour tribunal to decide 
in each case by whom the costs are to be j)aid. 

An unusual provision is found in the law of Mexico authorising 
the chairman of the labour tribunal to question the parties during 
the trial in order to ascertain what arrangement (joiild be made 
with a view to 2)rompt compliance with the award which is to 
be made. For instance, an insolvent debtor may be given an 
opportunity to propose a surety for a definite i)eriod of time. 
The judge would then take such a proposal into consideration 
when drafting the judgment. Again, since the jjcrsons who 
come before the labour courts are often ignorant of their legal 
rights and obligations, the law, as in Spain, sometimes entrusts 
the chairman with the duty of instructing them as to their right 
to appeal and the time-limit in which it must be exercised. 
Indications of that nature are sometimes added to the written 
judgment when it is not delivered in court but is to be commu- 
nicated to the parties subsequently. In some countries the law 
also fixes the time-limits for the notification of the decisions 
of the courts to the 2)arties. In the U. S.S.R., for instance, 
the litigants must be notified within three days after the decision 
has been issued. It may be presumed that when the law on 
the labour courts is silent on this point, the rules which apply 
to the decisions of the ordinary courts also apply to the judgments 
of the labour tribunals. 
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§ 7. — The Execution of the Judgment 

The decisions of the labour courts are as a rule enforceable 
ipso jure like the judgments of the ordinary courts, either from 
the moment that they are delivered in the presence of the parties 
or, when issued in their* absence, from the time when they are 
communicated to them. There are however several cases where 
this rule does not hold. In the Labour Courts Act of Czecho- 
slovakia, for instance, it is stipulated that the decisions of the 
labour tribunals are only declared enforceable at the request of 
the parties. In Poland, when no request is made by either of 
the jrarties to have the judgment j)ut in writing, it acquires 
executory force from the moment that it is delivered but subject 
to a deposit of security when the court or the law so requires. 
On the other hand, the orders of the National Labour itelations 
Board, in the United States of America, are enforceable only 
through the agency of the ordinary courts of law% and the latter 
are not bound by the decisions of the Board. 

When a judgment is one against which an appeal may be 
lodged the procedure varies slightly according to the (countries. 
In ItTimania, for instance, although a decision of the court is 
automatically enforceable from the moment it is issued, its 
execution may be susj)cnded at the request of one of the parties 
until the appeal is terminated, provided the party making the 
request also makes a dei)osit of security amounting to one-third 
of the sum to be paid under the judgment. And if that party 
makes a deposit covering the entire amount at issue, then the 
court is compelled to grant a stay^ of execution. When an appeal 
lies against the decisions of the labour tribunals of Belgium, 
Switzerland and the U.S.S. R., they only acquire executory 
force as from the expiration of the period for lodging the appeal, 
provided neither party has exercised his right to appeal. But 
in Belgium provisional enforcement to the amount of 800 francs 
may be granted without deposit of security, and subject to a 
deposit of security when the sum at issue exceeds 800 francs. 
On the other hand, the Soviet law contains special provisions 
to the effect that the judgment is without appeal and immediately 
enforceable when the claim is one for the recovery by a worker 
of sums not exceeding the amount of his monthly salary, provided 
the dispute is not caused by his dismissal, and when the claim 
is made by a worker with a view to the annulment of a reprimand 
j)ronounced against him by the management of the undertaking. 



— 45 — 


Provisional enforcement of a judgment which is subject to 
appeal may be granted in France, Germany and Italy. In France, 
provisional enforcement is allowed without security up to a 
certain percentage of the amount awarded in the judgment and 
for the remainder upon payment of security. In Germany it 
must be shown that no irrejiarable prejudice will be occasioned 
to the party against whom the judgment is directed. The German 
Act on the labour courts also contains special provisions for the 
enforcement of judgments relating to cases of wrongful dismissal 
In Italy, if the amount of the claim confirmed by the judgment 
exceeds 2,000 lire, the court may authorise ijnmediate execution 
of the judgment for a smaller amount or else order a stay of 
execution. 

The decisions of the labour courts are not only enforceable, 
in most cases, in the same manner as the decisions of the regular 
courts of law, but the measures taken for their enforcement are 
practically identical with those resorted to for the execution of 
ordinar^^ judgments. In fact the law on the labour courts often 
repeats the provisions laid down in the ordinary rules of i)rocedure 
or else merely makes a reference to them, saying that they shall 
apj)ly also to the execution of the decisions of the labour tribunals. 

When a party fails to comply with a labour court decision 
which im})oscs on him a definite obligation to do or refrain from 
doing a certain act, he may be compelled thereto by means of 
a writ of execution issued by the court either ex officio or at the 
request of the other j)arty. It is w^orthy of note that this com- 
pulsory procedure a])plies even in the execution of the labour 
decisions rendered by the joint conciliation and arbitration boards 
operating in Mexico. There the writ of execution is issued at 
the request of one of the parties and has the same compulsory 
force as in the execution of an ordinary judgment. In Belgium 
a copy of the judgment accompanied by a writ of execution is 
delivered to the party who so demands for the purpose of having 
it served on the party against whom the sentence was j)ronounced, 
and then becomes eflfective 24 hours after service. Under other 
systems, for instance in Chile, the writ of execution may be 
issued either at the request of one of the i)arties or ex officio 
by the court. 

It may be interesting to point out that even in labour matters 
the writ of execution may take various forms. For example, 


^ Cf. monograph on Germany, j). 107. 
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in Chile, the writ may authorise the issue of a distress warrant 
specifying the amount and nature of the property to be seized 
when the judgment is for the payment of a sum of money. The 
exact' procedure to be followed according as the distress is to 
be levied upon money, goods or real estate, is that which is laid 
down in the rules which apply for the enforcement of the decisions 
of the ordinary courts of law. 

Under the Labour Courts Act of (V.e(ihoslovakia the judgments 
of the labour tribunals, which include the compulsory decisions 
of the courts as well as the arrangements made under their auspices, 
may be enforced by means of a warrant for an attachment in 
accordance with the rules of procedure contained in the Distress 
Code. 

The j)rocedure is very similar also in Mexico, where the Ijabour 
Act even specifies the classes of proj)erty such as household 
articles, implements, tools and animals used for work, etc., which 
cannot })e seized. The Act moreover stipulates that if the award 
comprises an order for specific performance and it is not carried 
out within the prescribed period of time, then the particular 
act will be performed at the expense of the i)arty liable or else 
damages may be granted, at the option of the claimant. Likewise 
if the award contains an injunction not to do a particular act 
and the injunction is not obeyed, then the claimant may choose 
whether he will have the former state of things restored, if that 
is feasible, at the expense of the party liable, or else demand 
damages. 

The foregoing illustrations are not intended as an exhaustive 
enumeration of the cases where the law on the labour courts lays 
down specific rules of procedure for the compulsory enforcement 
of the decisions of the judicial labour authorities. None the less 
they may suffice to show the obvious analogy between the methods 
of enforcing labour court decisions and ordinary legal decisions. 
It may be added that in several countries the Acts on the labour 
courts merely lay down that the labour decisions may be enforced 
compulsorily without even alluding to the procedure whereby 
this compulsion may be exerted. The reason is, no doubt, that 
in such cases it is clearly implied in the eyes of the legislator 
that the judgments of the labour tribunals are to be compulsorily 
executed by, rnutcUis mutandis^ the same rules of procedure as 
ai)ply to the decisions of the ordinary courts, and this is often 
the case even with regard to appeals. 



§ 8 . — Appeals 


In nearly all the countries which have established a judicial 
labour system, provision is made allowing appeals to a higher 
court against the decisions of the labour courts of first instance. 
The only exceptions are Mexico, where the decisions of the Joint 
Boards for conciliation and arbitration are final, and the Scandi- 
navian countries, where only certain rulings of the chairman of 
the central labour tribunal are subject to an appeal before the 
regular judiciary. There arc only five countries where special 
labour courts of appeal can be found ; these are Belgium, (/bile, 
Germany, the Canton of Geneva in Switzerland and Venezuela. 
In the other countries the judgments of the labour tribunal may 
be final, as in Sweden, or else may only be contested before the 
ordinary courts of law. 

But the ordinary courts of appt^al sometimes assume the 
role of special courts of appeal, although the number of professional 
judges usually exceeds the number of assessors who in certain 
cases may be allowed on the bench. In Italy, for instance, two 
assessors, one representing the employers and one the workers, 
sit at the hearings of the labour sections of the appeal courts, 
which already comprise three professional judges. When assessors 
have not been nominated two more professional judges are added 
to the bench. 

Similarly, in Poland two assessors must sit on the bench of 
the ordinary regional courts of appeal if the ai)peal is one against 
the decisions of the labour courts, unless the amount involved 
does not exceed 300 zloty and the appeal is based on the grounds 
that the judgment appealed from was given under such conditions 
as to render it invalid or else exceeded the competence of the 
labour courts or violated some i)rovision of the law\ Again, in 
Czechoslovakia, when the amount involved in the dispute exceeds 
the sum of 300 crowns two assessors must be added to the three 
professional judges who constitute the appeal tribunal for appeals 
against the decisions of the labour courts 

The appeal procedure is usually governed in part by the rules 
which ai)ply in the case of ordinary appeals and in part by special 
rules designed to cope with the circumstances which are peculiar 
to labour disputes and in particular to hasten the enforcement 

^ See below the section entitled “ Appeals ” in the national monograph 
for Czechoslovakia. 
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of the decisions. The law in certain cases specifies that even 
the jiroceedings in appeal may be entirely oral. 

As a general rule appeals are lodged directly with the com- 
petent Appeal coxirt of first instance or of second instance as 
the case may be. There are, however, one or two exceptions 
to this rule. In Belgium the statement of appeal is always 
addressed to the probiviral court w'hich rendered the decision, 
to be transmitted to the competent probiviral court of appeal, 
whereas under Rumanian law the appeal may be lodged, at 
the option of the party who takes action, either directly before 
the appeal court or indirectly through the labour court of 
first instance. 

In a great many cases there may be more than one ajxpeal, 
that is, the disjmte may be taken from the labour court of first 
instance to the appeal court of first instance and from the latter 
to the appeal court of second instance or of last resort. This 
is bound to happen particularly in the countries where labour 
matters arc subject to the same rules as apj)ly to appeals in 
ordinary civil actions, since in most countries there generally 
exist regional courts of a])peal and a central court of ajxpeal. 
The same principle was followed in the creation of the labour 
(iourts of appeal of Germany, where the decisions of the local 
labour courts may be taken before the district labour courts 
and from them to the Federal Labour (burt. On the other 
hand, in Belgium the law allows only one appeal before the 
probiviral courts of appeal, which render final decisions. 

As a rule the laws on the labour courts impose definite time- 
limits within which appeals must be made, and often the courts 
are given a fixed number of daj^s for handling a case. Thus, 
accjording to Belgian rules of j)rocedure, an appeal against the 
decisifm of a probiviral court must not be lodged before five 
days from the time a copy of the judgment was served on the 
party concerned, if the judgment was rendered by default, and 
before three days in all other cases, the object being to curb any 
undue haste in starting ajxpeal proceedings which may hold no 
chance of success. But no appeal is admissible after the expi- 
ration of a j)eriod of fifteen days. In France the appeal cannot 
be made before three days, unless provisional enforcement was 
granted, or after ten days from the time of the delivery of the 
judgment. The Lxxbour Code of Chile allows only three days 
for submitting an appeal and gives the labour judge only five 
days to render a decision which must be executed within two 
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days after it is issued. In the greater number of countries, 
however, the time-limits are longer than those mentioned above. 
A fortnight is the more usual delay permitted for appeals. But 
even then it is less than is generally allowed for appeals against 
judgments of the ordinary courts of law. 

A further measure sometimes introduced in the regulations 
to ensure a more prompt settlement of labour disputes consists 
in prohibiting appeals against the rulings of the labour courts 
except in conjunction with the aj)peal against the final decision. 
A provision of that nature necessarily removes the possibility 
of delaying the proceedings and of increasing the costs of the 
action by renewed appeals lodged against interlocutory decisions 
of the labour tribunals on questions of procedure which may not 
on the whole afEect the final decision of the labour tribunal. 
The reader may here be referred to the monographs on the labour 
tribunals of Belgium, Germany, Italy and Rumania, for instancjes 
of that rule. 

Another interesting feature of the procedure for appeals in 
labour disputes is that in some countries the decisions of the 
labour courts may be contested before a higher tribunal regardless 
of the amount at issue. This is necessarily the case when the law 
allows appeals to bo lodged by a public authority on the ground 
that the interests of the State are being jeopardised by a decision 
of a labour tribunal. Obviously in such a circumstance the amount 
involved in the dispute may have no relation whatsoever to the 
question of principle. In Italy the Attorney-General may apj)eal 
ex officio to the Supreme Court against the decisions of the labour 
judiciary on the grounds specified in the Code of Civil Procedure. 
The interests of the State also serve as a ground for an appeal 
by the public authorities to a higher tribunal against the decisions 
of the labour courts in Portugal and the U.S. S.R. In the 
latter country even the regional labour prosecutors may ex officio 
lodge an appeal before the regional courts against the decisions 
of the labour tribunals. Ultimately the public judicial author- 
ity may bring the matter up before the Sui^reme Court for the 
revision of the judgment on the ground that it infringes the law, 
threatens the security of the State or causes some grave prejudice 
to the working class. 

As regards appeals by the parties to the dispute, the law 
often stipulates that no appeal will be allowed unless the sum 
involved in the judgment exceeds a certain amount. The object 
obviously is to restrict litigation in matters of trifling importance. 
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To give only a few examples, apjieals are not allowed in Belgium 
unless the original claim exceeded the sum of 500 francs, or 
in France if it does not exceed 1,000 francs. But in France the 
amount at issue is irrelevant when the competence of the probi- 
viral courts is the subject of the appeal. In Italy the limit is 
fixed at 2,000 lire, and in Rumania at 50,000 lei. 

In other countries a further element is taken into consideration. 
For instance, in Czechoslovakia no appeal is allowed when the 
amount involved does not exceed 300 crowns, but the lower court 
may nevertheless grant leave to appeal when the rule of law to 
be applied is of considerable imj)ortance. Again, in Germany, 
although there can be no appeal when the sum at issue is not 
more than 300 RM., leave to appe^xl may nevertheless be granted 
by the lower court on the ground of the fundamental importance 
of the action. On the other hand, when the amount of the claim 
is more than 6,000 RM., an appeal against a decision of the local 
labour court may be lodged directly before the appeiil court of 
second instance, that is, the Fedeiul Labour Court. 

In labour matters, as in ordinary civil actions, the task of the 
appeal court may be to affirm, revise or annul the decision of the 
lower court. In the latter case the court will either judge the 
dispute on its merits or refer the matter back to the lower court 
for a new trial, according to the rules of procedure in force. Where 
there exist special labour courts of appeal, either system may 
prevail. In Belgium and Chile, for instance, the labour appeal 
tribunals discharge the functions of courts of review and examine 
the case anew whenever they do not uphold the decisions of the 
inferior courts. 

Under the German system the district labour courts refer 
back to the local labour courts the decisions which are not affirmed, 
whereas the Federal Labour Court serves as a court of review 
for the decisions of either the local or the district labour courts. 
The position is reversed in Italy and Spain, where the appeal 
courts of first instance serve as courts of review, and the Sui)reme 
Court of Appeal as a tribunal of last resort which can only confirm 
or quash the decisions of the lower courts. In the latter event 
it must refer the case back with special instructions for a new 
trial by the court which rendered the judgment, or, as Italian 
law permits, by another inferior court. When the decisions 
of the labour courts are contested before the regular appeal courts, 
the procedure is generally the same as in the case of appeals 
against the decisions of the ordinary courts of law. 
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Apart from appeals against the decisions of the labour courts 
of first instance, there are eases where the labour courts or the 
api)eal courts which hear appeals from the labour courts may 
be called upon to review the conciliation or arbitration agreements 
concluded out of court. This may be exemplified by a reference 
to the recent Portuguese law on the labour courts, which lays 
down that in the case of industrial accidents where the amount 
to be paid in compensation for the injury sustained was fixed 
in the course of the preliminary conciliation proceedings conducted 
by the officials of a labour court, the person concerned has the 
right to api)ly to the same labour court for a revision of the pension 
or compensation whenever there is an aggravation of the capacity 
for work of the injured. To that extent the labour court of first 
instance can serve as a court of appeal. The labour court in 
Denmark may likewise be empowered by the terms of a collective 
agreement to serve as a court of appeal in arbitration cases wliich 
do not normally fall within its compulsory jurisdiction. Again, 
in Italy, the labour sections of the appeal courts may be called 
U})on to hear appeals against private arbitration awards issued 
in individual labour disputes, provided the sum involved exceeds 
2,000 lire. 

Although the foregoing constitute the only instances where 
the law relating to the labour judiciary contains specific provisions 
on this point, it may safely be assumed that, in the countries 
where the agreement of the parties suffices to give the labour 
tribunals jurisdiction over matters which do not ordinarily cf)me 
within their competence, there may arise circumstances when 
the consent of the parties would operate to entrust the labour 
tribunals with revision powers not specifically conferred by law. 



CHAPTER VI 


CONCLUSIONS 


In pointing out the similarities and differences between the 
various judicial labour systems, no attempt was made to compare 
their relative merits, for such a comparison would imply an 
appreciation of the manner in which a particular judicial 
institution in use in one country would function if transplanted 
into another country where social conditions are different and 
where the judicial concepts at the basis of the administration 
of justice may have originated from a different source. In fact 
to the question ; which is the best system of labour courts ? 
the answer must be given that the best system is undoubtedly 
that which corresponds the most adequately to the political, 
administrative and judicial institutions of the country concerned. 

The purpose of this study will have been achieved if it has 
sufficed to impress on the reader the importance of the part 
played by the labour courts in the judicial settlement of labour 
disputes in a great many countries, and to outline the essential 
features which are common to practically all systems. 

It is scarcely necessary to recall that the different systems 
of labour courts all aim at remedying certain inconveniences 
of the administration of justice by the ordinary courts of law. 
Their object is to make possible a less expensive and more speedy 
settlement of labour disputes while offering no lesser guarantees 
that justice will be done. 

For these reasons the expenses involved by the functioning 
of the labour courts are generally met by the public authorities, 
which do not attempt to retrieve their costs by imposing the 
same fees and stamp duties as are collected from the litigants 
who come before the ordinary courts of law. And what is more, 
the procedure is simplified. In practically all countries where 
there is a labour judiciary, the parties to a labour dispute may 
go directly before the labour judge or the clerk of the labour 
court to lay their complaint orally. They are not only allowed 
to appear in person at the hearing, where the whole procedure 
is also oral, and present the aiguments in support of their claim, 
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but in most cases it is their duty to appear in person before the 
chairman of the court who will endeavour to settle the matter 
by amicable arrangement. 

One of the distinguishing features of the labour judiciary 
is the importance it attaches to the conculiatioii efforts which 
must be made as a preliminary to the trial of a disjmte by 
judicial process. This may be considered one of the commonest 
and greatest assets of the special labour tribunals. In fact 
conciliation procedure often gives the litigants an occasion to 
frame their claim in more modest terms, it facilitates the 
conclusion of agreement between the parties and thereby avoids 
the expenses which would otherwise be occasioned by the trial 
of the case, and assures an equitable adjustment based on the 
willingness of each party to understand the point of view of the 
other. Statistics show that in practice a very large percentage 
of individual labour disputes are adjusted by this means. 

What in the end gives greater value to the special tribunals 
for the settlement of labour disputes is the fact that in all 
countries and under all systems the litigants are judged by 
their peers. Thus in nearly all cases the labour courts are 
composed of an equal number of representatives of employers 
and workers, appointed on the recommendation of their respective 
trade associations, and of a chairman chosen from among these 
representatives or named directly by the administrative authorities. 
This is tantamount to saying that the labour courts nearly always 
comprise a bench which should possess all the technical and 
practical knowledge that is required for the adjustment of labour 
disputes. 

Exceptionally the labour courts are entrusted with adjustment 
of collective disputes about interests. More often than not, 
however, they are concerned only with disputes about rights. 

Otherwise labour courts bear a close resemblance to the 
ordinary courts of law inasmuch as they are usually entrusted 
with compulsory judicial functions, which means that a party 
to a dispute may be compelled to answer a charge laid against 
him before the labour courts which render decisions independently 
of the consent of the litigants, and enforce them by such 
compulsory measures as are applicable to the enforcement of 
judgments issued by the ordinary courts of law. 

An advantage of the labour judiciary is that it tends to the 
creation of professional labour judges who necessarily contribute 
to the development of uniform precedents in labour decisions. 
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Such precedents are bound to serve as guiding rules not only 
for the different labour courts within a country, but in the course 
of time the reasoning on which they are based and the principles 
which they enunciate may be accepted in other countries having 
similar legislation. Legal precedents of that nature are of special 
value in the application of international labour conventions 
which, when generally ratified, imply that equivalent labour 
laws are in force in a large number of countries. But analogy 
in labour legislation is not of itself sufficient unless the legal 
inter])retation placed uj)on it is inspired by the same juridical 
concepts. 

The experiment of a permanent labour judiciary existing 
side by side with the regular judiciary has been going on for 
many decades. There is evidence to show that the idea has 
gained ground continually. At the present time twenty-three 
countries possess such judicial bodies. History shows that no 
country which tried the experiment ever abandoned it altogether. 
On the contrary, the changes made were nearly always designed 
to extend the jurisdiction of the special labour tribunals, and 
in certain countries they handle 2)ractically all cases of friction 
affecting employment relationships. 



NATIONAL MONOGRAPHS 


BELGIUM 

I. Tntrojductjon 

Belgium was one of the first eountries to have s|)eeial tribunals 
for the judicial settlement of individual labour disputes. Brobiviral 
courts were (established at Bruges as early as 1810 and at (JIluMit in 
1813. The results obtained proved very satisfactory and in the course 
of time further legislation was enacted with a view to the establish- 
ment of probiviral (courts in other parts of the country. In fact it was 
found after scjme years that the labour tribunals in existen(;e in certain 
sections of the country w'ere too numerous for the number of disputes 
dealt with and that eonscfiuently unnecessary expenditure was being 
incurred. To remedy this situation a law passed on 25 June 1927 
provid(Hl for ca new (livdsion of the areas (;oming \a ithin the territorial 
jurisdiction of certain labour tribunals. It also united into one the 
numerous probiviral courts of the City of Brussels. 

The jurisdictional area of ea(^h probiviral (;ourt has ahvays been 
distinct from that of the ordinary court of law, although in certain 
cases the territorial jurisdiction of the two may coiricide. It was obvious 
from the beginning that considerable advantag(i would in practice be 
derived from this system, since industrial centres where labour tribunals 
are most needed would not necessarily be the most apf)ropriate seats 
for ordinary courts of law% and the regional requirements in the ease 
of labour courts could differ substantially from those affecting the 
ordinary administration of justice. 

The special laws and regulations governing the constitution and 
working oi* the probiviral courts are based on various legislative enact- 
ments which have been passed from tiine to time. On e;ich occasion 
the requirements for election to membership of the probiviral courts 
were changed, their powers were increased and their jurisdiction was 
extended in order to cope with the new" developments in industry. 
8uch w"as the purpose of the Acts of 7 February 1859, of 31 July 1889, 
and particjulariy of the Act of 10 May 1910. 

With the passage of the 1910 Acd, Belgium (^ould bo said to possess 
a complete system of labour (jourts for the settlement of individual 
labour disputes arising in almost any part of the country. H(m<?eforth 
the labour judiciary was competent to handle disputes affecting not 
only the heads of industrial undertakings as under the 1889 Act, but 
also the heads of commercial undertakings. This was a far-reaching 
extension of tlie jurisdiction of the probiviral courts, but experience 
8h(3W()d that further amendments w"ould be necessary. There were 
a number of cases where the employee could not seek redress before 
the labour tribunals owdng to the fact that the person by whom he 
was employed could not strictly be considered as the head of an under- 
taking. That is why in the later Probiviral Courts Act of 9 July 1926 ^ 


^ Intern AT ioNA-ii Labour Office : Legislative Series, 1926, Bel. 10. 
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the expression ‘‘ head of undertaking *’ was replaced by the word 
“ employer 

Another niocJifi cation wJiich was eifected as a result of the experience 
acquired in the courses of years did awa^'^ with the different categories 
of traxJes and industries. Under the Law of 1010 tliere was to be a 
elassifi(^ation by Jloyal Decree of the various industries and trades 
which w'ould l)e entitled to elect representatives to the respective 
(jhandxas (^f>inpet«‘iit to dt^al with disputtvs connected with the particular 
industries or traders. Tins nc'cessitated the appointment of an unreason- 
ably lar^e number of asst\ssors. Tliere was no justification for the 
existence ol’ so many dilfereiit ehanibers sinet^ so few disputes were 
of a pur(‘ly techni(?al cliaraider. In practice most labour disputes 
related to the apjilieation of the Law of 10 March 1000 on contracts of 
ernployiji(*nt and of the general jwineiples of law governing cmplo^mient 
relationships. 

In abolishing the different (ilasses of trades and industries, it was 
ncv(irtholess imperative to make some reservations with regard to 
very sjieeial cases which might arise;. To tliis end the Act provided 
that when a dispule involv(;d questions of a particularly technical 
eharaefe;!*, a special assessor could be appointed to the chamber, or, 
again, special chambers could be formed to deal with such questions. 


2. The Svstkm in Foiuk 

Apart from correcting (jcrtaiii d(;ficiencies in the previous legislation, 
the IVobiviral Courts Act of 9 July 1926, whicdi governs the present 
judicial labour s;>^stcin of Belgium, introduccfl several innovations. 
For instaiUH;, it made it possible for the ])arties to a dispute which 
could Jiot be settled by conciliation during the preliminary proceedings 
to ac?eept the arbitration of the; members of one of the chambers. Other 
modifications affecting the j)roc;edure are given below along with the 
general descjription of the; working of the probi viral courts of first 
instance as woll as of the; probi viral courts of a pineal. 

Certain changes were also made in the application of the general rides 
to the probivira l courts of Greater Brussels, but as these exceptions are of 
local intere;st oidy, the;y are not taken into account in the present study. 

A special probiviral court for seamen was set up in Antwerp in 
accordance with the provisiems of a later Act dated 5 June 1928 ^ for 
the regidation of seamen’s articles of agreement. Its jurisdiction extends 
to all ports in the country and covers all disputes between members 
of the crew and the owners or masters of Belgian merchant vessels, 
arising out of the appli<;ation of the Act. 

Constitution and Composition of the Courts. — Under the Belgian 
Constitution, labour courts, like other judicial tribunals, may only 
be (established by legislative Acts, which must specify the area of their 
jurisdiction and, if necessary, the traties and industries w'hich come 
within their eompt;tence. Administrative regulations, however, may 
be laid dow n by Royal Decree. 

The municipal authorities within the area of the proposed court 
and the standii\g committee of the provincial council must be consulted 
before the establishment of probiviral courts of first instance. One 
of the reasons for this provision is the share assumed by them in 
defraying the expenses of the labour tribunals. Since 1926 the trade 

1 L.S„ 1928, Bel. 6-A. (Sees. 116 ei seg.) 
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orgamsations of employers and of employees arc also asked through the 
press or by some more direct means to express their views on the matter. 

Every probiviral court is now divided into two chambers, one for 
wage-earning employees and one for salari('d employees. As already 
pointed out, special chambers may also b(‘ established within a pro})i viral 
court to deal with disputes of a technical character which tlu; ordinary 
chambers would not be particularly qualified to handle. Likewise, 
in the case? of disputes betw^eeii wagc-earniiio and salaried enij>loyees, 
a special chamber must be constituted in such a manner that each 
of the groups of the two compelent chambers will be represtmted by 
one of its members. 

Each chamber is composed of an equal number of employers and 
of employees. The <;hamber for wage-earning employees may comprise 
from six to twelves members, and the chfimber for salaried employees 
from four to eight members. In addition as many substitutes are 
appointed to each chamber cas there are jnembors, to replace the mem- 
bers in cas(j of death or of temporary incapacity to act. 

The members of the probiviral courts are appointed as a result 
of elections lield every six years '. The electors, who may be of either 
sex, must satisfy certain requirements. I'liey must be Belgian citizens 
having reached the age of twenfy-one years. They must belong to 
the category of salarkxl or wage-earning employees, including seamen, 
or be emplo 3 ^crs of such persons. In the case of undcirtakings carried 
on bj'^ companies, the representative of the company is considered as the 
employer. Likenvise, for railw^ay undertakings, tlie oflieial rcisponsible 
for the daily management of the undertaking is cjonsidercHl to be the 
employer. 

These electors are themselves eligible for membership of the courts 
provided they^ have reached the age of twenty-five ycjars. Aii,y membe^r 
of a probiviral court is disqualified for re-election if, at tlie request 
of the C(3urt, he has been declared by the Appeal CJourt to have vacated 
his oliicx^ on the ground that he has lost his qualifications, has been 
sentenced to a period of imi)risonment exceeding one month, or has 
lost his electoral rights in connection with Parliamentary elections 
or again because he has failed for two consecutive months to attend 
sittings of the probiviral court unless in the latter case liis absence 
could be justified. 

In order to avoid unnecessary expenses and to facilitate the task 
of the various administrative bodies concerned the lists of electors 
for the labour courts are drawn up and revised at the same time as 
the electoral lists for the legislative Chambers. 

Before discharging the duties of their office the members, as well 
as their substitutes, must take the oath to judge impartially and keep 
secret the deliberations of the court. The first duty of the members 
consists in drawing up tw^o lists of candidates, one of employers and 
one of salaried and wage-earning employees, from each of which the 
Crown selects a president. It is decided by lot w'hich of the two presidents 
will first take up office. The presidents, who preside alternately over 
the court for a term of one year, act as substitute for each other w’hen 


^ A law passed on 14 August 1933 extended the term of ofiico of the 
present members and proscribed that a Royal Decree should fix the date 
of the next elections, which had to be held in 1937 at the latest. But a 
Legislative Decree of 15 January 1936 postponed the elections which were 
to take place in 1937 and prescribed that they shall be held in 1940 at 
the latest. 
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ncoessary. During the year for which they discharge their duties as 
president tlujy also direct the proceedings in the various chambers. 
Jiut tJiey can* only (exercise the right to vote in the chamber of which 
they are a member. 

‘Th(? Crown also appoints to each chamber a legal assessor, who 
must be a doctor of Jaw of Belgian nationality and of not less than 
twerdy-five years of age. TJic legal assessors are equally under oath, 
and the senior or, in cuso of equality in length of service, the older one, 
attends the plenary s(\ssion8 of the* court. They take part in the dis- 
cussions in an advisory capacity and when nect^ssary give a easting 
vot(\ They ure rt‘sponsible for <lrawing up the decision of the court. 
One legal assessor may act as substitute tor the other. 

Kach chamber establishc^s a (joiiciliation committee composed of 
an employers’ n*.presentativ<^ and a wage-earners’ or salaried employees’ 
r(ipres(MitatiY(\ as the ease may be. A substitute is also aj)pointed 
to each of them. The eonciliation committees are renewable every 
thn^c months. Wh(in the dispute is om? betw(^en a wage-earning and a 
salaried (unployee, the* eommittfjc imist bti constitut(‘d by a representative 
from their r(.‘sp(^ctive groups in the existing t^ondliation committees 
of the com[Hit(uit chambers. 

The ap|)oiutment of tlu^ clerk and <l(q)iity (derks of tin? court by 
Royal Decrc^c and of th(‘ subordinat(i officials in the (‘Jerk’s office by the 
compettmt Minister compl<d(%s the framework of the probiviral courts. 
All these officials must takci an oath. 

I’he remniKMation of tlie clerk of the court and of the subordinate 
officials, as well as the attendance allowance and, wliert^ it is justified, 
the travelling allowan(;e of the numibers, are bornti by the State. Other 
expenstjs of the courts arc shared by the various munieipalities and 
prov inches in the proportions laid down in the Act. 

What lias been said above with regard to the constitution and com- 
position of the probiviral (rourts applies t(3 the probiviral courts of first 
instanc^e as well as to the probiviral courts of appeal. There are, however, 
certain minor dilTerene(?s, For instan(;e, the chambers for the salaried 
emplov(*es and for the wage-earning employees comprise only from 
four to six inembc^rs, and the employers’ and workers* organisations 
are not consulted for the establishment of probiviral courts of appeal. 
Thcj two presidents of these courts of appeal, who must have the degree 
of do(!tor of law and have attained thirty years of ago, are appointed 
independently by the Crown. Moreover, no conciliation committees 
are fornuMl within the respc^ctive chambers of tlie appeal courts. Unless 
there is no business on the agenda, they hold one session a month. 

Oiym'peience of the Courts. — The probiviral courts are competent 
to settles by conciliation or by judicial procedure disputes relating to 
employment wliich may arise between employers and w^age-earning or 
salaried employees, bctw'een w'age-earning employees, between salaried 
employcjes, or between wage-earning empl(\vecs and salaried employees. 
It should be noted that the (?ourts have no comf)ulsory jurisdiction 
in regard to disputes arising between employers among themselves. 

The various matters which may come before the courts are set 
out in section 48 of the 1920 Act as follow^s : 

(1) disputes res|>ecting apprenticeship, contracts of employment and 
any other contracts for the hiring of services, exclusive of actions 
for damages arising from industrial accidents ; 

(2) applications for thf.^ restitution of deposits, certificates, documents, 
tools, clothes or other objects handed over in pursuance of the 
above -mentioned contracts ; 
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(3) disputes respecting work-books ; 

(4) fictions brought on the groumi of clauses in a contract for the 
hiring of services prohibiting the setting u]> of a corn|>etitivo 
business ; 

(5) disputes betwc^en wage-earning ('rnploy(^es anti i)eisons wlio by 
way of trade let to them promises, tools or i)o\vi‘r ; 

(6) disputes between wage-earning employees, hi^tween snlaried 
employees or between wage-earning and s’alaried employet's arising 
in connection with tiro carrying on ot a tradt^ or occupation ; 

(7) disputes betwetai artisans, and in general hetwetm ])ers<.)ns who 
carry on an industrial occupation or art on their own aecount, 
either alone t>r with no other assistance than that of nitMubers 
of their family living in the same housi'hold ; 

(8) disputes between owners or charterers of merchant vessels and 
seamen, or between owners or cliartert'rs of fishing l)oats and 
masters of vessels or fishermen ; 

(9) disputes between jrersons who perform manual laixair on their 
joint account in tlio carrying on of an occujjaticai. 

Thti probiviral courts are also entrusted with the ri\s]K)nsibilit y of 
maintaining prof)erty rights in industrial designs and models. They 
may also be asked by tlie Oovernment “ to giv(^ their opinion on qiK's- 
tions or schemes relating to employment 8ubjecit to the jurisdiction 
of ilie ordinary courts of hw they are cojnpetent to impose a line 
not exceeding 25 francs as a disciplinary measure against acts 
of disloyalty, serious breaches of professional duty or against “ any 
act likely to disturb the order and discipline of the workshop, office 
or other place wdiere work is carried on 

Finally, as a result of an agreement between the parties th(i probi- 
viral courts may settle by conciliation or arbitration dispute's whie^h 
otherwise do not fall within their competence. This is so (^v('n in the 
ease of differences arising betw<?en (miployers alone. 

On th(j other liand, ac(X)rding to legal precedents, the eomf)elenoe 
of the probiviral (K)urts may be ex(;luded by an agreement between 
the parties to submit a dispute base?d on a contract ol’ emf)loyment 
to arbitration in accordance with the relevant provisions of t he Oxle 
of Civil Procedure h 

While at common law the territorial jurisdiction of the courts is 
usually governed by the domicile of the defendant or the place where 
the (rontraet was made or w^herc it was to be exeeiited, under the 
Probiviral Courts Act the jurisdiction of the labour tribunals depends 
upon “ the place where the undertaking or occupation is carried on 
or where the (company, association, organisation or instil utioTi not 
carried on for profit exercises its functions This rule' applk's also 
to employees who, though not working in the establishment itself, 
are usually occupied within the area of the labour tribunal which 
exercises jurisdiction over the establishment. 

The Parties ami their Represeyilatwes. — In defining the compe- 
tence of the probiviral courts the terms “ emy)]oyers ” arid “ wage- 
earning ” and “ salaried enijiloyoes ” have been used. It is important 
to observe that the Probiviral Courts Act gives ch^finitions of these 
terms. The word “ employer ” is used to signify a person w ho usually 


^ On this point see Sneyers : “ Do la clause arhitralc dt^vant les 
Conseils de Prud'hommos ”, in J iirisprydence du louage d'onrrage, Brusscjls, 
Year Vm, No. VII, 1936, pp. 193 et seq. 
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emphyH one or more wage-oarning or salaried employees either 
throiigbout tJje yf;ar or at certain seasons of the year in the exercise 
of a trade or in tlio exploitation of an undertaking other than an under- 
taking in agriculture or lorestry. Other persons deemed to be 
employers under the A(?t are : owners and charterers of ships or boats 
engaged in commerce or in sea. fishing ; persons who by way of trade 
grant the use of working promises, tools or power to wage-earning 
emplf)yees at a fixed price in money or in kind ; persons who employ 
one or more gard<>ners ; and also companies, associations, organisations 
or institutions not carried on with a view to profit ; notaries and 
judicial officers ; the (jlencral Savings and Pension Fund ; private 
companies or associations which manage public utilities and certain 
municipal undertakings ; t)ut not State institutions or public adrain- 
is trat i v< > d e j »ar t rn on t s , 

The expression wage-earning empl6\7ee ” means any person 
who usuall^^ j)erformH manuaJ wxwk on account of an employer. The 
A(^t gives an extensive* list of persons who are })]aeed on the same 
footing as wa.g(>-oaTning (miployees. The list mentions caretakers, 
messengers, ^v•aiter^s emj)ioyed in restaurants and public houses, appren- 
ti(?es and other categories. 

The term “ salaried employee ” includes any person who usually 
})erform8 intellectual work on account of an employer, such as clerks, 
typists, book-kecp<rs, salesmen, actors, singers, musicians and others, 
but excludes j)ersons in charge of the daily management of an under- 
taking, te(^hni(?al and <‘dnaiercia1 managers, engineers, chemists, 
actuaries or any one wliose annual remuneration exceeds 24,000 francs. 
It is also provided that the Act does not apply to persons employed 
oil account of a ineinbcr of their family and living in the same house- 
hold, or to (loinestie and other house .servants employed in the personal 
servioe of the employer or his houseliold. 

The partiiis to a dispute must attend in person for the conciliation 
proceedings. But if lawful justification for their absence can be shown, 
they may be represimtcd by members of their respective groups. At 
the trial they may be represented by eitluT an advocate, a solicitor 
or any person approved of by the comj>etent chambtjr, but they are 
compellable to appear in ])erson at any time. The competent chamber 
may even authorise a married w^oman to sue or be sued. It may 
also appoint a guardian or trusti‘.e for a minor, to replace the father 
or guardian w'ho is absent or unable to act. An action may be brought 
in forma qKiuperis if the })arty concerned can produce a certificate in 
due form showing that he is in a state of need. 


Procedure 

All st ages of the proceedings before the labour tribunals arc governed 
by special rides laid down in the Probiviral Courts Act. Their purpose 
is always to attain a just and expeditious settlement of the dispute 
at relatively no expemse to the litigants. All documents connected 
with suits before the labour courts arc exempt from stamp duty and 
registration fees. 

When a divergence of opinion exists as to whether a particular 
case should come b<Tore the salaric^d employees’ chamber or before 
the wage-earners’ cliamber a special eliamber is set up to decide the 
matter. This special chamber must be composed of the president, 
the senior, or, in case of equality in length of service, the older, legal 
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assessor and four members chosen respectively from each of the 
employers' and wage-earners' groups in the wage-earners' chamber, 
and the employers' and salaried employees' groups in the salaried 
employees’ chamber. 

Preliminaj'y Proceedings. — Tlie parties are summoned before the 
conciliation committee of the competent chamber by an ordinary 
letter from the clerk of t}»e eoiirt. if an agreement is reached, a 
record of the proceedings signed by the parties will have the force 
of a private agreement. When eonciliatioii proves unsucjcessful the 
committee, to which is added the legal assessor, may assume judicial 
functions and render judgment if the amount at issue does not exceed 
2(K) franca. In such a case the decision of tht* coiuuliation committee 
sitting as a judicial committee is without appeal. Or, again, when coma- 
liation fails in the case of disputes submitt(‘d to one of the chambers by 
agreement between the parties, the latter may accept a.n arbitral settle- 
ment by the same chamber. The matter is then settlc^d by arbitration 
in accordance with the provisions of the Code of Civil Fro(;(Hlure. 

The Trial. — When a dispute between parties (!oming wdthin the 
jurisdiction of the probiviral courts is not settled in the course of the 
preliminary proceedings, it is brought up for trial before tlie (^ompetemt 
chamber, to which not more than four members, selected in equal 
numbers from among the employers and wage-earning or salaried 
employees, are convened. One representative of the employers and 
one representative of the wage-earning or salaried employees constitute 
a quorum. For this purpose no account is taken of the legal assessor 
and the president of the <^ourt, unless the latter is a member of the 
competent (hamber. But these two officers must be present at the session. 

When the dispute involves a question of a U^chuicial character 
and the members present do not possess the qualifications necessary 
to deal with it, the chamber must co-opt a tochnicaJ assessor from 
each group concerned, making the selection from among the eligible 
persons engaged in the same trade as the parties. 

The legal and technical assessors as well as the members of the 
chamber may be challenged on various grounds, including among 
others relationship by blood or marriage to one (d‘ the parties, a personal 
interest in the disj)ute or the fact that the person challenged is an 
employer or emjdoyee of one of the partiiis. If the challenge is not 
acquiesced in by the person immediately concerned it is adjudicated 
upon by the ordinary court of first instance in the district. 

Members who fail to attend a .session of the probiviral court may 
be sentenced by the court of appeal to a fine of not less than 26 nor 
more than 200 francs, unless they can show good reason for their 
absence. When the substitutes are also unable to discharge their 
functions, the technical assessors may be convened instciad of them. 
In any event, the trade of the substitutes or technical assessors is taken 
into consideration and when there are more than one of the same trade, 
the order in which they are convened depends upon their re8i)ective 
length of service and ultimately, when there is equality in that respect, 
the oldest is called upon. 

The sessions of the chambers are public unless the nature of the 
dispute is such that the hearing can be more properly conducted in 
private. To facilitate the task of the court the production of evidemee 
and the necessary investigations may be ordered. Witnesses a.nd exj)erts 
may also be summoned. A most noteworthy rule of procedure is that 
which stipulates that a chamber must not give judgment until it has in 



— 62 — 


its turn endeavoured to settle the disj)ute by conciliation. This confirms 
the purpose of the law which, in setting up special labour tribunals, 
aims at the settlement of disputes with the least possible litigation. 

Judgment ami Execution. — The decision of the probiviral court 
must he pronounced as soon as possible, in any case not later than 
at the next ordinary session. Ordinary sessions are usually held twice 
a month. A minute of the judgment of the court is signed by the presi- 
dent, the legal assessor and the clerk of the court and kept in the court 
records. A copy thereof*, accornpanied by a writ of execution, is delivered 
to the party who makes a recpiest to that effect and has an interest 
in causing it to bt? served on tlie party against wliom the decision was 
given, with a view’ to the exc^ciition of the judgnumt on the expiration 
of the time-limits. Tiie writ of execution becomes effective within 
24 hours. A judgment which is subject to an objection or to an 
ordinary appeal may be enforced provisionally up to the amount of 
800 francs without deposit of a security, but if tlie sum involved 
exceeds that amount then a security is recpiired. 

Appeals. — Tlici decisions of the probiviral (courts of first instance 
may be contested bfdorfi the probiviral courts of apf)eal for the districjts 
in which the courts of first instance are situated w hen the amount of 
the (^laim exceeds 5(K) francs. The appeal is begun by means of a declara- 
tion deposited witli th<^ clerk of the court of first instance which rendered 
the original decision. An appeal against an interlocutory judgmerjt 
or ruling of the court; may only be made after the final judgment and 
in (injunction with the. appeal against the latter. 

App€*als against rulings of the court or final judgment inust 
not be lodged before five? days in the case of jiidgnients render(?d by 
default and thret* days in all other cases. But no apjx'al is allowed 
after the expiration of a pc^riod of fifteen days from the time when a 
copy of the judgment was served on tlic parties. 

3. Results 

Since Belgium is oiw' of the finv countries whore specdal labour 
tribunals have b(in in operation for more than a century, it might 
be appropriate to include in this monograph such statistics as would 
show the gradual d('.v('lopment of the work of these tribunals in the 
(course of so long a sy)an of yc^ars. The earliest statistics available 
begin with the year 18<)2 and are to be found in the Annuairc Statislique 
de la Hdgiijnr cf du Congo Beige ^ for the different years. Table 1 
below gives the figures for every fifth year up to 1920, except for 1915, 
for whi(']i no statistics are available, and for ea(?h successive year up 
to 1926. 

T^o statistics ave availabh^ for the years 1927 to 1931. This corre- 
sponds to the period of reorganisation W'hieh followa^d the passages of 
the Law' of 25 June 1927 respecting the new' division of the areas within 
the jurisdietic^n of the [)robiviral courts. The Anmmire Statistique for 
1937 Ciontains the statistics for the years 1932, 1933, 1934 and 1935 
which are reprodu(;ed under a slightly different form in table II below. 

It w ill be noticHMl that since the time statistics have been available, 
the industrial d(>velopment of the countr^^ }jas been such that the number 
of disputes coming before the probiviral courts has increased about 

^ Ministere de lTnt^’'rieur et de THygidne. 
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eight times, whereas the activity of the courts has so improved that 
it was only necessary approximately to double their number. A mere 
glance at either of the two tables given below will convince the reader 
of the importance of conciliation procedure in the judicial labour 
system ; indeed, in Belgium more individual labour disputes are settled 
by conciliation than by any other means. 


TABLE I 


Year 

Number 

of 

courts 

Ai'tions 

lodged 

(-asMig 

settled 

by 

coiicllfution 

Ceases 

not 

settled 

by 

eoueilintion 

1 

j 

Abandoned 

eases 

Pending 

actions 

1862 

22 

2,761 

2,345 


179 

201 

36 

1865 

23 

3,382 

2,712 

— 

419 

326 

21 

1870 

23 

3,530 

2,087 

— 

579 

242 

28 

1875 

23 

4,158 

2,750 

— . 

578 

494 

17 

1880 

23 

3,591 

2,371 

564 

264 

443 

3 

1886 

23 

3,336 

2,365 

503 

322 

458 

14 

1890 

25 

4,531 

3,399 

1,132 

457 

667 

8 

1895 

27 

j 7,153 

5,365 

1,788 

632 

1,134 

22 

1900 

33 

8,228 

5,493 

1,988 

761 

1,988 

47 

1905 

33 

9,046 

5,536 

3,504 

737 

2,277 

17 

1910 

33 

9,229 

5,754 

3,465 

866 

2,190 

81 

1920 

48 

11,559 

6,622 

3,424 

1,871 

2,002 

486 

1921 

i 48 

10,477 

6,138 

4,635 

2,404 

1,554 

517 

1922 

48 

12,207 

6,453 

4,037 

2,542 

2,152 

612 

1923 

48 

12,647 

6,692 

4,403 

2,849 

2,784 

394 

1924 

48 

13,593 

6,937 

5,155 

2,975 

2,310 

379 

1925 

48 

13,859 

6,902 

1 5,253 

2,728 

2,326 ! 

292 

1926 

48 

14,031 

6,633 

5,638 

2,950 

2,698 

503 


TAULK II 




Conciliation 

Co III mitt ee 

J iidieial 
Coni iriittee 

Coil n eil 



Number 

Acti ons 

Cases 

Cases 

other 

measures 

Year 

of 

roui'ts 

Pending 

Settled 

by 

coud- 

liation 

Ilcferred 


Settled 

*>y 

j Iidieial 
dedsloii 


Settled 

by 

judicial 

decision 


and 
lodged 
during 
the year 

to tllCi 
Judicial 
Com- 
mittee 

to the 
Council 

Settled 

amica- 

bly 

Settled 
a mica- 
illy 


1932 

47 

17,293 

6,695 

985 

7,019 

124 

405 

668 

4,588 

2,680 

1933 

47 

17,382 

6,904 

839 

7,496 

110 

332 

527 

5,000 

2,050 

1934 

47 

16,087 

5,973 

1,009 

6,925 

89 

725 

512 

4,724 

1,898 

1935 

47 

15,924 

6,728 

858 

6,636 

109 

495 

411 

4,271 

2,564 




4. Summary 


In Belgium the judicial machinery for the settlement of individual 
labour disputes consists of a network of probiviral courts of first instance 
and of probiviral courts of appeal composed of an equal number of 
representatives of employers and of employees. Each court is divided 
into two chambers, one for the employers and w^age-earning employees, 
and one lor the employers and salaried employees, to each of which 
are added a legal assessor and, when the nature of tlie case requires 
it, a technical assessor. A conciliation committee is set up within 
each chamber. 

The probiviral courts are competent to settle by conciliation, arbi- 
tration or by judi(jial procedure all individual labour disputes arising 
between employers and their wage-earning or salaried employees, 
between wage-earning and salaried employees, or between salaried 
employees among themselves or wage-earners among themselves. 
The consent of the litigants is required in the (uise of disputes between 
ernploycirs among themselves. In principle the parties must attend 
in j)erson for the conciliation and arbitration proceedings. But when 
for a lawful cause they are unable to attend ])ersonally, they may be 
represented by a member of the group to which they belong. Repre- 
sentation by a solicitor or an advocate is permitted when a case reaches 
trial. 

At the preliminary hearing before the conciliation committee an 
attempt is made to adjust the dispute by agreement between the parties. 
Failing conciliation the committee may exercise judicial functions 
and give a binding decision provided that the sum at isstie docs not 
exceed 200 francs. If the sum involved excjeeds that amount then 
the matter is referred for trial to the competent (?hambcr which must 
again attempt to effect a settlement by conciliation before delivering 
its judgment. But the parties are always at liberty to appear before one 
of the chambers of the probiviral court declaring that they accept 
its good offices for settlement by arbitration. If the amount of the 
claim exceeds the sum of 500 francs an appeal against the judgment 
may bo lodged before the probiviral court of appeal for the (listrict 
in whi(;h the labour tribunal of first instance is situated. 
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BOLIVIA 

9 . 

1. Introduction 

In Bolivia the special machinery for the settlement of labour conflicts 
is of quite recent date. The first legislative action taken on t he subject 
api)ears to be an Order of 29 Sexitember 1920 providing for the setting 
up of conciliation boards to deal uith strikers and l<)ck-oiit.s. These 
boards have already been described in a ]n*evioiis publication of the 
International Labour Office Although no separate labour crourts 
exist at the present time for the settlement of otlier classes of labour 
disjmtes, it is intcTOsting to recall that the Salaried irjn])lovees’ Act 
of 21 ^November 1924 contained a provision to the ofTect that disx)utes 
between salaried employees and h(iads or ow ners of (H»Tnm('r( iai and 
industrial establishments, respecting ihr. service or salary ol‘ the 
em|)loyees, were to be settled by a s])e(fial (ourt com})osed of a judge 
and a rexiresentative of each of the parlies. The decisions of this special 
tribunal w'ere final whatever be the amount involved in the dispute*. 

Later an Act of IS March 192(5 ^ entrusted the National Labour 
Department with specific functions com]^rising among others : (a) 
adjudication upon all matters connected with industrial accid(ints, 
including those occurring in mines ; and (h) intcrventioii in disi)utes 
between employers and enijiloyees respecting the (ontract of employ- 
ment and wages claim, excejiting the disxnites affecting commercial 
employees referred to above. 

Tlie following year an Act* dated 12 February converted the 
National Labour Department into the Deneral Labour Directorate 
with all th(^ powers of the former Labour Department, and re])ealed 
the provisions of the 1924 Act in so far as the special labour courts 
were concerned. 


2. The System in Force 

Under the 1927 Act the settlement of labour disfnites other tlian 
strikes and lock-outs devolves upon the heads of the district offices 
representing the General Labour Directorate. They are comx)etent 
to handle disputes arising between salaried employees in eommerc^o 
and industry and the heads, managers or directors of commercial or 
industrial establishments. The Order of 29 Sej)tembc*T 1920 relating 
to the conciliation boards for strikes and lock-outs remains in forcJt*. 
The expression “ salaried employee ” is defined to include “ any person 
wdio performs work in an office, whether for a salary or on a |:>rofit- 
sharing basis, clerks, shop assistants, commercial travellers, and 
tramway employees paid by the month *. 


^ Cf. Conciliation and Arbitration in Industrial Disputes, p. 557. 

“ Legishicion minera, petrolera y social, 1928, x). 383, 

» L,S„ 1927, Bob 1. 

Karlier laws dated 8 January, 16 March and 18 November 1925 
defined the expression “salaried employees’’ to mean “persons eTnplf)yed 
in the offices of any branch of conmierco or industry, in mines, and those 
employed at a monthly wage in either State or private undertakings, or 
on tramways and those conducting the tramways Cf. L.S,, 1926, Bol. 1. 
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3. PliOCEDUli^E 

ft is import tint to note that labour disputes are not withdrawn 
altogether from the conijHitenee of the police authorities, which were 
for sonic years the sole judges in differences between capital and labour. 
The initial claim must still be lodged with them. The 1027 Act is not 
very clear as to what their rights are, nor does it contain any detailed 
rules of procedure, but it Jays down that, when a reply has been made 
by the party against whom the action is taken, ‘‘ the police authority 
may examine the case within a time-limit of eight days and s/ia/l prepare 
the case for decision, after which the document sA(/ll be transmitted 
to the distriett office concerned This would appear to relegate the 
police authority tc) tlie position of an administrative clerk in so far as 
labour disputes are concerned. 

'fhe Act further provides that, in dealing with a case, the head of 
the district office may examin(‘ the books of the establishment and 
take siK^h other expert advice as he Tm»y deem necessary. Against 
his decision an appeal may be taken, within three days, to the GencTal 
Labour Directorate, vvhicti in fa(?t is (‘inpowercd to n^vii^w ex officio 
the decision of its representative. A final appeal against the decision 
of the (Iciiend Labour Directorate may be made within eight days 
to the distri(‘t courts of lav^' when the aTuount at issue does not exceed 
I ,()()() bolivianos or to the Supreme Lourt when it exceeds that amount. 

In (iithfw case no deposit of secairity is re(|uired, and the parties cannot 
be coinp(‘Jled to appear in [)erson. 

Unfortunately no statistics are available to show' how the system 
has worked out in 7)ractiee. Possibly it has not fulfilled expectations, 
since a more recent Law ol’ 19 May 193t) providers for the settlement 
of labour disputes by numns of joint boards under the suj)ervision 
of the labour authorities *. But this ikwv provision has not yet been 
put into ()p<M'atioii. 


CHILE 

1. Intuoduction 

In Cliile labour k^gislation and particularly legislation concerning 
the settlement ol’ labour disputes is of quite? recent date. The first 
(h)vernment Order on the subject of labour disi)utes was issued on 
14 D(icember 1907. At that time only collective disputes affecting 
labour were (’onsidered sufficiently important to deserve special 
attention. Conciliation and arbitration in collective labour disputes 
w’en? also tlie main object of the Order of 24 October 1921 and of the 
Act of 8 September 1924 - concerning disputes between capital and 
labour. 

Hut the permanent conciliation boards set up under the above- 
mentioned Act were also competent to deal with individual disputes 
arising out of the administration of the Act itself and of previous Acts 


^ Bolctin del Trabajo de la IHreccion general del Trahajo de Bolivia, 
Year IV, No. 31, 1936. 

=* L.S., 1924, Chile 5. 
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relating to contracts of employment ^ and trade unions ®. Moreover 
many Acts prescribed that disputes, individual or collective, connected 
with their application were to be settlcHl by special arbitration boards. 
For instance, the Welfare 15oard set up under the Salaried Employees 
Act * was competent as a conciliation and arbitration board for the 
settlement of differences based on tJie provisions relatiim to tlie Super- 
annuation and Insurance Fund created under that A(^t. 

This complex system of arbitration boards \Aas abolished by a 
Governm(?nt Order dated 31 Oeceinber 1927 which replaced thes(‘ 
various boards by a network of labour courts composed of single 
judges. This w^as the first attempt to set up spcciial judicial authorities 
for the settlement of individual as well as collective labour disputes. 
Various objections, however, \v(T(' raised against the Order of 1927, 
and on 13 May 1931 it was rcpeal(?d by a Legislative l)ecrec‘ * wliioh 
constitutes the Labour Code of Chile. 


2. The System in Force 

The part of the Labour ('ode which (h'als with (amciliation aiul 
arbitratioji in (‘ollectivc^ disj)utcs restores with (^(‘rtain modifications 
the conciliation and arbitration system vvJjieh had b(Jon introductMi 
by the Act of 8 »Se|)tend)er 1921. It has already been dt^scaibcHl in the 
International Labour Office’s study of coneiliatiou and arbitration 
in Chile 

Below is given a brief description of the judicial system tor th(j 
settlement of individual labour disputes establishcsd in virtue of the 
provisions contatru'd in Part 1 of Look IV of the La bour ( Jode, w hich 
reproduces with certain im})r()vements the system of labour courts 
(contemplated in the Order of 31 TX'.ccmber 1927. It comprises loc^al 
labour (?ourts and labour courts of appeal under the supervision of 
the 8u})remc Cburt ®. 

ConMltution and C(mifK)mfion of the Courts. — 'The local labour 
courts and the apfieal labour courts are set up in the tow ns and localities 
designated by the Presidemt of the Republic. Their jurisdiction extoids 
to the t(!rritory specified in th(? pn^sidentia ! decree in virtue of wdiich 
they are established. 

The local labour (T)urts are (‘omposed of a single judge having 
special quali ficTitions in r(?gard to labour matters. In the departments 
where there is no sy)ecial labour judge the functions of the labour judge 
are discharged by a judg(? of the ordinary courts of la w. In that case 
the elerk of the ordinary court- of law' acts as clerk of the labour court . 
When there is more than one labour (x>urt in a town, this OeiKjral Labour 
Inspectorate determines how the cases are to be allocated. 


» L.S., 1924, Chile 2. 

2 L.aS'., 1924, Chile 3. 

» L.S., 1926, Chile 1 . 

® L,S., 1931, Chile 1. 

* Conciliation and Arbitration in Industrial Disputes, i)p. 567 et scq. 

• Act No. 6158 of 12 April 1933 (Diario Oficial No. 16551 of 13 
April 1933) and Legislative Decree of 14 July 1932 (Diario Oficial, 
No. 16357 of 28 August 1932). 
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The labour courts of appeal are composed of the president of the 
ordinary appeal courts, assisted by an employer and a salaried or 
wage-earning employee. When the Court has to judge cases connected 
with articles of agreement of officers or members of the crew of the 
national mercantile marine, the (;h airman is assisted by a shipowner 
and an officer or member ol the crew instead oi an employer and a 
wage-earning or salaried employee. In any event the members of the 
court are appointed direijt ly by the President of the Republic, but 
he may not appoint j)ersf»ns who hold managerial positions or repre- 
sentative offices in industrial associations or trade unions, or persons 
who have been fined during the preceding year for contravening the 
])rovisions of the l..abour Code or the laws respecting provident institu- 
tions. 

Competence of the Courifi, — Under Article 418 of the Labour Code 
tlje competence of the lalxvur courts extends to the following matters : 

“ (1) All disput(‘s whicJi may arise concerning the administration 
of the provisions of this Code or of the terms of (jontracits of employment ; 

“ (2) C/ases arising out of the administration of Act No. 4054 re- 
sp(?(4ing compulsory insurance against sickness, iii validity and old age ‘ ; 

“ (3) (Jases arising out of the administration of Parts V and VI of 
the Salaried Employees Act. ” 

Sinc(» the Labour Code coniprises the whole body of legislation 
atTccting labour matters, not exc^luding the provisions relating to 
industrial accidents, it may be said that practically all individual 
labour disputes (;ome within the jurisdidion of the labour courts. 
Althcjugh Article 418 speaks of all disputes connected with the appli- 
cation of the provisions of the Code, it should not be taken to include 
difference's which are liable to lead to a colloctivt' dispute and for the 
adjustment of which the special system of conciliation and arbitration 
referred to above has been devised. 

The Parties and their Representatives. — The parties to an action 
before the labour courts may retain the services of advocates or of 
other persons to represent, them, but the t;ourt specifies the amount 

the fees to be j)aid to tlie advocate by the salaried or wage-earning 
employees in the event of a judgment being given in their favour. 

A (lecasion oi’ the court, overrulcjs any agreement between the advocate 
a.!i(l tlie parties for the f)aYment of a higher fee. The court also decides 
whether or not an ordinary representative is entitled to receive any 
remuneration for his services. Jt is the latt(?r’s duty to furnish the 
(?ourt with the necessary particulars on which to base a ruling. 

In actions resulting from industrial accidents, it is the judge's duty 
to appoint a guardian to })rotcct the interests of the victims who arc 
under a disability and have no legal representative. The victims’ 
nearest relatives arc; preferably to be chosen for the purpose. 

Procedure 

A characteristic feature of the rules governing the procedure for 
the labour courts is that they contain special provisions with regard 
to notices of industrial accidents which must be made, within five 
days aft(?r the accident, by the management of the undertaking or 
w'orks to the competent labour judge. The latter may, if he considers 


» L.S., 1926, Chile 1. 
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it necessary, institute an enquiry at the place whore the accident 
occurred. He then summons the parties to a hearing and on the report 
of a medical practitioner assesses the compensation due to the injured 
person or, in tins case of death, to his relatives. 

The labour inspectors and other competent officials are also under 
an obligation to notify the labour courts of any infringcunent of the 
provisions of the Jjahour Code by an employer or by the director, 
manager or hca<l of the undertaking, e\sta.blish merit or place where 
the work is (;arried on. They are jointly liable with th(^ company or 
association or institution by whom they are employed to pay the State 
Tn^asury such fines as the courts, after hearing the a, (reused, may fix. 
The Code does not stipulate any minimum or maximum amount for 
the guidaiKre of the judge in the assessment of the fines. 

Preliminary Proceeding h. — In ordinary cases labour disputes are 
brought befon' the courts by an afrplication made either orally or in 
writing and giving all the particular's of the claim. The a,].>plication 
is served immediately on the? defiurdant by im (unployce of* the? court 
or by a constable. The parties are summoned to a nuMding which 
must be held not later than five days after the lodging of the ajrplication 
and the court then and tlicro fixes a date for the hearing. 

At the hearing the defendant is asked to make an ‘oral statement 
of his case and the (;ourt then invites the parti(\s to settle t lu' dispute 
by agreement. The eoneiliation proceedings may be held in ])rivate 
and the parties ordered to appear in person. 

If an agreemcmt is reached it is recorded in a rninutc' signed by the 
judge and the parties, and henceforth has the same force as a judgment 
of the court-. When conciliation fails eithtT in whole or in part, the 
matters still in dispute arc remitted to the (^ourt for trial. 

The Trial. — The proceedings at the trial are also v(,Ty simple. 
A j)arty is not allowed to prcducje more than two witncisscis on each 
})oint spfieufied by the judge unlevss an agreement to th(> eontrary is 
(concluded betw^een the parties. The judge examines t.h(^ witnesses 
on oath. The parties may (Toss-examinc them. The judge may also 
fix a time-limit not exceeding five days for the examination of wilnoss(».s 
who reside elsewhere than at the places ivlicre the court meets. 

Documentary evidence may be produced at any time during the 
trial provided the court is satisfied that such evidence could not have 
b(^en offered at the first bearing. The court may ex oflicio order such 
expert enquiries as it deems useful to clarify the situation and facilitate 
the decision. 

Judgment is given by default whenever one of the parties fails to 
appear at the trial. 

Judgment and Execution. — The judgments of the labour courts 
are delivered in the same form as judgments of ordinary courts of law. 
Among other particiulars they give the grounds for the d(^eision and 
specify which party shall hear the costs of the action. A judgment 
becomes enforceable from the time it is signed by the judge and coun- 
tersigned by the clerk of the court, and a copy thereof is filed in the 
archives of the court. 

The execution of the judgments of the labour courts may be enforc^ed 
by a distress warrant issued at the request of one of the parties or 
e/x offlcio by the court. The warrant specifies the amount and nature 
of the property to be seized. The Code lays down the procedure to be 
followed according as the distress is to be levied upon money, goods 
or real estate. 
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Thr rul(\s of procedura which apply for the OAecution of the decisions 

th(» lo(?al labour courts also apply for the execution of the judgments 
nuidcred by the labour courts of appeal. 

Ap/inah. — An appeal will lie to the hiboiir court of appc^al against 
llu^ JudgiiKud of a labour (*ourt when the amount of the claim exceeds 
1,000 j)csos or, in cases based on an infringement of social laws, when 
the fiiK^ ])roposed exce^eds 5(K) pesos. A right of af)peal (exists in all 
cases wliich (tannot be estimated from the |)(x*uniary standpoint. 

The time-liniit for lodging an appeal is three days reckoned from 
the time of the communication of the judgment to the party concerned. 
1’he appeal docs not aft‘(*(;t decisions given by the inferior court in the 
<‘ourse of tlu^ proet^nlings, other than decisions authorising or nd’using 
pn'ca lit ionary nuiiasures. Th(T<' can be no apjical against a d(^<asion 
which put an (*iid to th(' prociM'dings or made their continuation 
impossible. 

The app<‘a1 court must render a de<a*sion Ixd'ore the ('xpiration of 
a period of five days after the court has received all the documents 
p(*rtaining to tli(^ (tase. Within two da3^s alter the decision has been 
i.ssiH‘d ih(* fil(‘ is returncHl to the inferior court for the execution of the 
jiidgiiK^nt.. Idien^ is no rt‘tonrs(^ against the decision ol‘ the appeal 
labour court. 

3. Ursitlts 

As the labour courts in (hilc have been in operation for only a few 
\<‘ars it is not fiossibh^ to give detailed statistics of their ai^tivity. Ft 
may suflicc^ to n‘])roduce here (certain figures which are available for 
the year MKjb in order to (*all attention to the im])ortant part played 
by the labour judiciary in the administration of justice. 

The statisti(^s which have been compiled for ^ show that th<' 
number of complaints lodged during the year was 30,201. Of that 
number, 34,027 actions were brought before the 31 special labour 
courts then in existence, and .5,234 before the (il tribunals presided 
o\er by judg(\s of the ordinary courts of law in the dejiartments whore 
tluTc is no special labour judge. 

Of the total number of cases settled by judicial decision in the course 
of t he year, there were 3,310 decasions in favour of the emy)loyers and 
3,2ifl in favour of the wage-earning an<l salaried employees. But a 
larger number still, namely 4,527 cases, was settled by agreement 
between th(> litigants. Moreciver, 3,108 eases came to an cmd as a residt 
of their being abandoned by the parties for some reason or other. 

At the pr(\sent monnait there are no data with regard to the number 
of appivils Nxliieh may have been lodged before the labour courts of 
a])p(*al. 

4. Summary 

Idle judicial system in force in (diile for the settkiinent of individual 
labour disputes consists of local labour courts composed of a single 
judge, and of appeal labour courts composed of a judge as chairman 
and two as.sessors chosen, one from among the emj>loyers and one from 
among the wage-earning or salaried employees. In maritime cases 
the assessors are the shipowners and an officer or a member of the 
crew. In all eases the members of the labour courts are appointed 
by the IVesident of the Republic. 


' Vi. “ La Hora " (Santiago do Chile), 10 June 1937. 
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The decree which estabiishes the labour courts determines their 
territorial jurisdiction. Practically all individual labour disputes fall 
within their competence. The proceedings before the labour (courts 
are governed exclusively by the special rules of procedure contained 
in the Labour Code. "I'he parties to an action are entitled to (miploy 
representati ves . 

An appf^al against the decisions of the locral labour courts may under 
certain conditions be lodged before the labf)ui' court of a})peal of the 
district wlios(‘ decisions an* final. 


CZECHOSLOVAKIA 

I. lNTROI)r(*TJ()N 

I'lie territory compristMl within the boundaries of tin* Rt‘publi(j 
of (Va^choslovakia, wlucli came into being with t lu^ signirig of the 'JVeaties 
of Peace at tin* ('iid of the world war, once formed ])aTt of the Dual 
Monarchy of Austria- Hungary, with the exeef)lion oi‘ the relatively 
small Provin(?e of Hliicin which bt^loiigcd to thtj foniKT ( *(*nnan Em|;)ir 0 . 
CVmseqiiently the histor\' of Cz(*{^hoslovak labour legislation is (rloscly 
connected with that of Austria-Hungary b From the time C/echoslo- 
vakia. became an ind(q)endent State until the ytiar 11)31, its labour 
judicial system was governed by the laws which had prevailed in that 
territory under the Austro-Hungarian Monarchy, [)arti(jular]y the 
Act of 27 November 189G respecting industrial courts. 

'.rhis 1S9G A(!t j)rovided for a somewhat complete system of labour 
tribunals for the judicial settlement of individual labour disputes. 
The industrial (courts (\stablished in virtue of that Act were (*()m|)oscd 
of a professional ju<lge as chairman and of four assessors, that is, two 
emjJoyers and two workers appoinLid from lists drawn up respectively 
by represemtative bodies of employers and of workers. They (^xerciscd 
compulsory jurisdiction on various labour matters in most parts of the 
State. But, as might be expected, tla^ e.banging (>(;onomi(! conditions 
in the develoi)ment of a iiew^ country necessitated certain changes also 
in its labour judicial system. This was accomplished by the enactment 
of the Labour Courts Act on 4 July 1931 

2. The System in Force 

The labour (courts set up under the Labour Courts Act of 4 July 
1931 are not essentially different from the industrial courts previously 
in existence. The purpose of the Labour CVjurf.s Act was printupaUy 
to lay down more detailed rules as regards the composition of the 
labour tribunals and the procedure to be followed and parti(;ularly 
to extend the competence of the labour tribunals to a wider range of 
subjects in view of the new economic developments. Tt also empowers 
the labour courts to serve as conciliation boards for eollecjtive disputes 
submitted to them by^ mutual agreement of the parties. The latter 

‘ Cf. monograph on Czechoslovakia, first chapter dealing with 
“ Economic Background and Development ” in Conciliation and Arbitra- 
tion in InduMrM Disputes^ pp. 307 el mq, 

2 L.S,, 1931, Cz. 3. 
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aspecit of the queHtioii has already been dealt with by the International 
Labour Office in its study of conciliation and arbitration in Czechoslo- 
vakia The labour judi(uary consists of labour courts ot first instance 
only. Ai)peaLs a^^ainst the decisions rendered by the latter must be 
lodged before the ordinary courts of appeal to which are added in 
f^ertfiin ca.ses an emjjloyers’ assessor and a workers’ assessor under 
the conditions set forth below. 

Constitutiort and Composition of the Courts. — The labour courts 
are established by an Order of the Covoriirnent in places where economic 
and social conditions render it ncce.ssary. In the localities where two 
or more district courts are situated, t\. singhi hthour court may be 
('sta Wished for thc^ area of some or of all of the distri(it courts. In 
conformity with the terms of the Labour (‘ouris Act the special labour 
courts have replaced the pro bi viral courts whi(;h existed under the 
earlier laws on labour tribunals. IVobiviral courts had been established 
only for Bohemia, Moravia anti Silesia. 

The territorial jurisdiction of the labour courts corresponds to 
that of the distri(‘t, court of the area where the labour court is set up. 
By way of exception th(‘ jurisdiction of the labour court at ftague 
extends to that of all the district courts within the limits of the city 
of PragiK' ; the territorial juri.sdi(‘tion of the labour court at Brno 
extends to the area of all the (lisirict courts in Brno and its surroundings. 
These two labour (courts have been in operation since 1 January 1932. 
Moreover, other labour courts wore set up whose teiTitorial jurisdiction 
coineidcjs with that of the district (ourts in the area of which they 
were set up. '.rhey came into oj)eration on 1 September 1932. 

In the (listri(ds where the conditions for the establishment of separate 
labour courts are not fulfilled, ibe (Government may by (Ird«>r establish 
in the district courts a labour dispuU^s division. The main difference 
between the special labour disputes divisions of the distri(;t courts 
and the sf^parate labour courts is that the latter are not eonruicted 
administratively with the ordinary district (rourts, whereas the special 
labour disputes divisions actually form part, from an administrative 
point of view, of the district courts to which they are attached. But 
the labour disputes divisions are established and operate under the 
same conditions as apply to the separate labour courts. 

The clerical staff of the labour courts is appointed by the j)re8ident 
of t he regional court of iaw^ 

AH the expenses entailed by the w^orking of the labour courts are 
bonie by the Stat(\ 

I’he labour courts are composed of a chairman, one or more vice- 
chairmen ac(jording to circumstances, and of a requisite number of 
assessors atid substit utes. The chairman and vice-chairmen are appointed 
by the Minister of Justice from among the professional judges exercising 
their functions at the seat of the labour court. Special consideration 
is given to their knowledge of labour law and social conditions. 

The Minister of f Justice is also entnisted with the task of fixing 
the number of assessors to be allotted to each labour court. But the 
president of the superior court of law^ in the area of the labour court 
makes the afipointments. The assessors as well as their substitutes 
are chosen in ecpial numbers from among employers and employees 
nominated by the central industrial organisations of employers and 
employees respectively. 


Cf. ConciiicUiofh aftd Arbitration in Industrial Disputes, jjp. 315 et seq. 
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The assessors are appointed on the basis of the number of the 
members of the industrial organisation Avhich makes the nominations 
and in the order in which they are proposed by the organisation 
concerned. At the same time, account must be taken of the number 
of those comiected with the industr^^ concfcrncfl in the district wliere 
the labour court is situated. 

To be etigiblo as an assessor, it is necessary to be a Czechoslovak 
national in the sense of the Labour Courts Act, that is, to belong to 
the (iategory of employers and workers who are under the jurisdiction 
of the labour courts, to have reached the age of t hirty years and possess 
the right to vote in municipal elections. 

The A(;t contains various })rovisious concerning the quaJifications 
of assessors and specifies that further regulations may be made by 
Government Order. Jt does not fix the age-lirnil at sixty years, but 
it lays down that an assessor may refuse to accejjt appointment or 
resign from office if he is more than sixty. The term of office of an 
assessor is three years, subject to re-aj)]K>intment. 

While the duties of ctiairman and vice-chairmen arc diserharged 
under the judicial oath of the incumbents, the assessors must take 
an oath before the chairman to perform their duties conscientiously 
and impartially and to observe official secretly. Iso remuneration 
is granted to assessors, but they an? outiiled to the reimbursement of 
the expenses incurred in the performance of their official duties. In 
addition, assessors belonging to the class of employees or small employers 
are entitled to compensation for ac^tual loss of earrnngs in resj)c<;t of 
each attendaiK^e. The amount of siudi compensation is fixed by a 
Government Order. Assessors who do not discharge their duties satis- 
factorily are liable to the x^ayment of a fine. 

Comj)etence of the Courts. — The labour courts have exclusive 
comi)etence, irrespective of the sum involved, in all disf>utes between 
an employer and an emy^loyee or between (imployeos of the same 
employer which arise out of au individual contract of employincait, 
of service or of ajjprenticeship. But the Act allows some excex)tioiis 
with regard to matters falling within the jurisdiction of special bodies 
set up for the adjustment of certain disputes which may arise in connec- 
tion with the mining industry or State undertakings. Moreover, it is 
possible to exclude the jurisdiction of the labour courts by referring 
the disx)ute to an arbitrator in compliance with a collective agreement 
or some other arrangement arrived at between the organisations of 
employers and employees to which the parties belong. 

Workers and employers who are not members of the trade organisa- 
tions which are parties to the collective agreement or to a similar 
agreement may by a declaration in writing become parties to the 
arrangement for the settlement of disputes by an arbitrator. 

The plaintiff may at his option institute proceedings before the 
labour court of the judicial district where the defendant is domiciled 
or of the area where the undertaking is situated or, in the case of persons 
emi)loyed outside the premises of the undertaking, before the court 
in the area of which the defendant is domiciled or where the work is 
or was to be done, or when? the wage or other remuneration is or was 
to be paid. 

The labour court decides ex oifici^o its own competence. For instance, 
if it decides that an ordinary court of law or some special arbitration 
court is competent in the matter, that decision binds the latter, but 
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ince vv/rfia a similar (icciision on fjart of the latter would bind the 
labour court before which the acjtion is sub.se(juently brought. 

Jn the districts where there is no separate labour court or no labour 
division of a distri(;t court, the ordinary district court is competent 
to deal with labour disputes. Bui in that case the ]:)roceedings are 
gov(‘rned by the rules of procedure which apply to labour c^ourts, except 
those relating to assessors. 

77/c Partkfi and thvAr fiep 7 '(is('nfativcs. — "I’lic parties to an action 
before the labour courts may be repnjsc^nted by any person who is 
.s?// jurifi and has the nec(\ssary c|ualifica(ions to sue or be sikhI. But 
the r(‘pres(jntative may not be an advocate, even though he be an 
otfica'al of the undertaking w'hich is a f)arl;y to the action, unless the 
amount of the claim is more than l ,t)Od crowns. In appeal cases the sc'.r- 
vices of an advocate may only be retained iftlu'sum involved is more 
than 300 (Towns. Where the representation by advocates is pcTmittcnl, 
their Ices may be subject to sf)ecial rate's fixc'd by (lovcTnrncnt OnhT. 
Th(‘ pa,rti(\s are only nxpiired to be ref)res(Xite(i by ar> attorney in 
f»roc« Hidings befon^ the SupnTiu* (durt. 


J*rocnlurr 

proce(?dings befon* the labour courts are governed 1 in part b 3 ’' 
the ru1<?s laid down in th(‘ Labour Courts Act and, where tlu^se are 
insuflicient, by the ])rovisions whicdi ap]>ly to civil actions b('for(‘ the 
district courts. The special rules cemtained in the Act are briefly 
outliruxl below . 

PrcHtnhut7'jf Proevvdinffs and Trial, — The? labour court must fix 
according to the ikhmIs of the (;ase and pidjlish the days and dc'finite 
liours wht'ii the parties to a dispute nuiy ap])ear without summons 
to institute proccxxlings or (dlect a settlement by conciliation. The 
court l‘u ructions by incians of chambers consisting of a chairman or 
vicc-cljairman and two assessors selected one from each group of 
(unfiloyers and of (unployees. By way of exception the assc^ssors must 
botli be employe(\s’ assessors in actions brought against each other 
1 ) 3 ' emplo 3 'ees oi' the same employer il* th(^ dispute arises out of their 
common employment. The assessors are sumnumed to individual 
s('ssions by tlu' chairman of the labour court according to a roster 
drawn up in advance* for each industry, and having regard to the 
o<*(aif)ation of the parties. 

The Act also (X)ntains detailed rules conexTning the challenge of 
the itiembers of the court wdio mav be disqualified from taking part 
in the preliminary or judicial proceedings on the same grounds as judges 
of t he ordinary courts of la w\ The (diallenge, how'ever, is not admissible 
after th(^ party, without invoking the grounds of challenge known 
to him, has begun the action. 

The actual |)roeeedings begin witli a preliminary hearing of the 
})arties beiore tlie cha irman or vice-chairman for the purpose of disposing 
of the mattt'i* by’ means of an agreement betw'een the parties, or by'' a 
judgment by defaidt or on the admission or withdrawal of the claim, 
or for the purpose of detading in regard to objections to the effect that 
the case does not fall within the jurisdiction of the labour court, that 
the labour (*ourt is not competent for the locality or the matter in 
question, that an action is pending in respect of the same matter or 
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that an enfbrceable decision has been given tJiereon. If the court is 
declared competent and no settlement can be arrived at during the 
preliminary hearing, the parties may waive the participation of the 
assessors, and the chairman then and there tries the case and delivt'rs 
judgment. Otln'rwise the trial is held as soon as po.s.sible before a 
chamber and, if j)Ossible, tlie ease should be settled in a single session. 
At the trial the partitas as well as the witnesses and experts may be 
questioned by the assessors with a view to ek^aring uf) tin* facts of the ease. 

Judgmvni and Execution. — The labour court adopts its rlecisions 
by a majority vott* whif'h is conductc*cl in })rivate. If an executoiv 
judgment is deliver(*d, the court will, at tin* recpiest of either of the 
j)arties, declare it to be enforceable. Tin* exe(*ution may be based 
either on tlie judgjnent of the court or on tlie amicable* agrt^emeni 
reached under its aus})ices. A warrant for an attaclnnent may also 
be issued on the basis of the judgm(*nts or rulings of the Jal)our courts. 

A ppeals. — An appeal against the jndgnn*nt of a lab<»ur court may 
under ccTtain conditions be lodged befor<? the rt*gional court of aiqieal 
for the area in wliich the labour court is situated. The applii^ation for 
appeal may be made eitln*r in writing, or orally, to be re(*or(k^d in 
writing at the labour (H)urt, within tifteciu days of the communication 
to the [)arty eoin^erned of a copy of the judgment. 

In the cases wh(‘re the amount involved does not exccc^d 300 crowns, 
an aj)j)(?al will lie if tin* labour court luus declared an appeal admissible 
on ac(;ount- of th<* fundamental importance of the decision or when 
th(> procciedings in the labour ttoiirl are deemed null ajid void for one 
of the reasons sp(;(*ili(Kl in tluj Act, for instanct^, if a decision has been 
rend(*reci in a matter vvhi<;h does not fall within the jurisdiction of the 
labour (?ourt. 

In such cases the court of appeal holds its session in private and 
is composed of only three |)rofessional judges. Its decision is final. 
If the appeal is allowed, the judgment of the labour court and, if nec es- 
sary, the previous procu^ediiigs, wliich may be null and void, are cpiashed. 
If the ground for nullilicalion consists in the fact that the decision 
was remdered in respect of a subject matter which was outside the 
jurisdiction of the labour court, the claim is rejected ; in the other 
cases the matter is referred baek to the labour court for a new’ trial. 

When th(? amount involved in the dispute exceeds the sum of 300 
crowns the grounds for the apjieal need not be specified in the appli- 
(ia tion. Also in that case the comfiosition of the appeal court is modifitnl : 
to the three professional judges, of wdiom one acts as president of the 
tribunal, are added two assessors ; the procedure impli^^s tliat a new 
trial will be held on the lines indicated by the parties in their application. 

The rulings of the labour court or of its chairman, and decisions 
as to costs, may also be contested in tliis w’ay, provided the apjilicant 
does not at the same time imjmgn the main judgment. The rc^gional 
court of sec^ond instance gives the final decision in th(*se aj)f)eals. 

The Labour Courts Act recognises the principle that decisions of 
the appeal court may be impugned before the Sujirenic Court. But 
no such appeal to the Sujireme Court is allow'^cd when the sum involved 
does not exceed 300 crowns. It is only admitted in certain cases when 
the amount at issue does not exceed 2,000 crowns. For instance, a final 
appeal against the decision of the court of appeal modifying thci decision 
rendered in the court of first instance is permitted. But as a rule no 
further appeal is allowed against a decision of the appeal court affirming 
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the deoision of the lower court ; nevertheless such an appeal may be 
granted when tlie court of apj>ea] in its judgment has authorised the 
I’urther appeal on the ground that a question of principle is at stake. 


3. Ricsir/rs 

In Czechoslovakia, as in tJie other countries which possess a system 
of special labour (*ourta (^oni 7 )risinir employers’ and workers’ assessors, 
flic |)opiilarity of tJie sjiecial labour tribunals is due, in fiart, to the fact 
that the proc(Hhirc in force b(^fore them is usually more exjieditious and 
k^ss costly than in the; ordinary courts of law, and, in part, to the fact 
that th(? parties to a labour dispute have a great deal of confidence in 
th(^ firactical knowledge of their lay rejirescntatives on the bench. 

MonH)ver, the f>assag(' of the Labour Courts Act of 4 July 1931 
esta lilishing a uniform system of labour courts or labour (?ourts divisions 
in the ordinary <*ourts of first instance* has marked an imreasc in the 
numlier ol' laliour disputes brought before these sfM'cial tribunals. 
For instance, in 1931, the year immediately before the coming into 
operation of tlie Labour Courts Act, the number of labour disputes 
dealt with by the labour tribunals then in (existence w^as only 7,939. 
IJiuh^r the n(*,w' system, that number, as may be seen from the table ^ 
giv(*n below, was more than doubled in 1932 and almost trebled in 
1933. ’I’hese figures must not be interpreted as meaning a projmrtionato 
inerease in the caus(\s of labour eonfli(;ts, but rather as a sign that less 
labour disf)ut<*s were being ha.iidl(Hl by the ordinary courts of law. 

Tlie r<?markably large proportion of cases which were settled by 
corunTiation measures and also the proportion betw^een the number 
of disputes brought before the labour courts at the instigation of 
employers, workers or a|:)prentices, an,^ a noteworthy feature of the 
system. 

In 1935, for instance, 23,115 disputes were brought before the 
labour tribunals. With those ])ending from the preceding year the 
courts w('re recpiired to deal with 25,599 disputes, of which 23,338 
were settled in the courst* of that year. Out of these, 4,757 were settled 
bv^ trial and judgment and 6, (>30 by amicable arrangement before 
th(^ court, the balance being disposed of by judgment by default or 
by judgment, by acknowledgment or withdrawal of the claim and by 
other decisions. Hence the decisions rendered after trial amounted 
to 20.38 7 >er cent, of th<* total number settled, whereas 28.41 per cent. 
W'(Te setticiid by conciliatory proceedings. 

Of the total number of comi^laints 21,935 wore lodged by wwkers 
and 1S7 by apprenticcjs, while the employers instituted proceedings 
in 993 cases only. Hence 97.9 per cent, of the complaints were lo<lged 
by W'orkers, 0.8 per cent, by ap^irentices and 4.3 per cent, by employers. 
For the types of cases dealt with by the courts and the nature of the 
decjisioiis rendered, the reader is referred to the Report of the Bureau 
of Statist i(*s of the Czechoslovak Republic. 

The increase in the number of disputes handled by the labour 
judiciarv in 1935 as compared with 1934 is accounted for by the fact 
that from September 1934 onw’ard.s two^ new" labour courts and twenty- 

' Taken from tlie Report of the Bureau of 8tati.stics of the Czechoslovak 
Republic : (M itteilimgen des StatiMi-schen StcuUamnic^ dcr I'scJiechoslormkischen 
Repifblik), published annually since 1924. 
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eight new labour divisions began to function. It should bo pointed out, 
however, that labour C!Ourts or labour divisions have not yet been set 
up in every judicial area, so that certain individual labour disputes 
are still adjudicated upon by the ordinary courts of law. But proof 
of the satisfactory work accomplished by the labour judiciary may 
be inferred from the statistics given below, showing how few appeals 
have been lodged against the decisions of the labour courts. 

Important decisions rtuidered by the labour courts arc reported 
in the Official Bulletin of the Ministry of Justice, which constitutes 
a survey of legal precedents in labour matt(‘rs. 
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MUteilungen den Staiistigehm 

These inrluilc jiididiil (leciftions by delaiilt, by ae.knowIe(l«inei)fc or withdrawal of the claim, and other 

decisions. 


4. SUMMAltY 

The judicial system in existence in Czechoslovakia for the com- 
pulsory settlement of individual labour disjiutes consists of a number 
of labour courts established in virtue of the Labour Courts Atd, of 4 July 
1931. These labour courts are set up by the Government in the various 
districts in which they are deemed necessary in view of the prevailing 
social and economic conditions. In certain areas, however, merely labour 
disputes divisions are constituted in comiection w ith the ordinary district 
courts of law. 

A chairman and one or more vic.e-chairmeii selected from among 
professional judges, and two assessors, one representing the employers 
and one the employees, comf)Ose the labour courts. Their competence 
extends to practically all labour disputes between an employer and 
an employee or between employees of the same emploj^er, provided 
the dispute is one which is based on an individual contract of employ- 
ment, of servkie or of apprenticeship. But their jurisdiction may be 
excluded by a collective arbitration agreement. 

The Labour Courts Act contains special provisions concerning 
the procedure to bo folio w(jd in the labour courts. The judgments of 
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the latter are eDlbrceiible by attachment in the same manner as the 
decisions of the ordinary courts of law. Tfiere are no special labour 
courts of appeal, but an ap^K^al against the decisions ol the labour 
courts may nc^vertheless be brought before the regional court of appeal 
and from the latter it may un(l(;r certain conditions be taken to the 
Supreme (Vmrf.. 
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FREE OTY OF DANZIG 

' A judicial labour Hystein identical to that of Germany was insti- 
tuted in the Free City of Danzig by the Labour Courts Act of 4 .July 
1928 ^ A dilTerencc to be noted, howcv^er, is that Danzig, since it 
oceuj>ies a very small area, has only one district labour court, which 
also serves as the final court of appeal in labour matters and conse- 
quently renders unnecessary the establishment ol* a SuprcMiu? Jjabour 
Court as in Germany. 

Again, following the example set by (h‘rmany when it passt'd the 
fnr-rea(!hing National Labour A(*t on 20 January 1994, tlie Senate 
of the Free City |>romulga.ted on 8 May of the same yciar an Act “ 
for thf^ regulation of labour in Danzig, including, as in Germany, 
the ap{)ointment of Labour Trustees and the (reation of Social Honour 
Courts. This Act necessitated the adoption of certain anujndments 
to the Labour (Courts Act of 1928 in order to bring it into conlbrmity 
with the new regime. The principal changes were made at the eiul 
of June 1 994 


DENMARK 

1. Introduction 

In Denmark the iiistory of the special institutions for the settlement 
of labour disj)utes goes back only to thv very last years of the nine- 
teenth century. As a result of a general lock-out which in 1899 atfec^ted 
several branches of the building industry, an agreement was reached 
on 5 September of that year by the Danish Employers' and Masters' 
Association and the Danish Federation of Trade Unions laying dr>wr» 
conditions, which to this day still govern industrial relations in Denmark, 
and providing at the same time for the creation of a permanent 
arbitration court for the settlement of disputes arising out of breaches 
of the arrangement they reached. The arbitration cc^iirt contcunplated 
was to judge, as would ordinary courts ol‘ laAv, disputes })et,ween 
employ^crs and workers represented by their respective organisations. 
Some idea of the nature of the proposed arbitration c;ourt may be 
derived from the fact that pending the establishment of that court, 
its functions were to be discharged by the Court of Appeal at Copen iiagcui. 
Although called an arbitration <;ourt the new institution was coiujcuvt^d 
as a judicial tribunal with limited jurisdiction. 

It was provided that the arbitration court should be composed 
of seven members, three of whom would be elected by the employers’ 
federation and three by the workers’ federation, and these six together 

» L.S., 1928, Danz. 2. 

* OesetzbkUt fur die Freie Stadt Danzig, 17 May and 6 and 27 June 
1934 ; Soziale Praxis, 14 June 1934. 

^ QesetzhlaU fur die Freie Stadt Danzig, 30 June 1934, No. 49, s. 473, 
(Erratum, No, 50, p. 477), 13 January 1937, No. 2, p. 6, and 10 February 
1937, No. 14, pp. 134-135. See also, Staatsanzeiger, 10 June 1936, No. 64, 
p. 351. 
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were to select a chairman who must be a Danish jurist. In 1900, 
t/ir vnrtieff concerned having agreed upon the establishment of such 
a court, an Act of 3 April WOO^ laid down the rules tor the summoning 
of On IS May of the same year a Royal Decree gave to 

this court a permanent character. But the constitution of the Central 
Labour Court, also called the Permanent Arbitration Court, in existence 
to-day in the Kingdom of Denmark is really based on an Act of 12 
April 1910* wliich was subsequently amended by an Act of 4 October 
1919®. It was not alFccted by the Conciliation Act of 28 February 
1927 ^ 

In Denmark as in other Scandinavian countries the special machinery 
for the settlement ol‘ labour disputes makes a clear distinction betw-een 
disputes which relate to existing rights, and those v\ ln*(?h concern the 
opj)osing and undefined interests of parties. But it is of the utmost 
irnportaiKtc to observe that ih(i only disputes on rights which come 
wdthin tlie jurisdiction of the Central Labour Court arc those which 
are based on existing eollo(^tive agrt^ments. They may of course be 
either individual or <;oIlcetive disputes. 


2. The System in Force 

Since the non-compulsory procedure governing the adjustment 
of collective disputes has already been (h^scribod in the lnt(TnationaI 
Labour (Jflice study of conciliation and arbitration in industrial 
disputes in Denmark®, only the judicial matshinery for the settlement 
of individual or <^olle(^t,ive disputes wdiich fall within the category 
of disputes about rights ’’ will be dealt with here. 

In the first placx^ it should be pointed out that an A(;t relating 
to apprenticeship <lated 80 March 1889 and an amending Act of G May 
1921 provide for the setting up of special arbitration courts with judi- 
(?ial [>ow'ers to deal with disjjutcs connected with articles of apprentiee- 
sliip, in ]:)articular with those atfecting the y)oriod of apprenticeshif), 
the quality of t he instruction to 1 m? given theroiiuder, and with differ- 
ences arising out of tlu? cancellation of the artieles of apprenticeship 
on the ground of improper (conduct or gross neglect on the part of 
either the; master or the apprentice, and by reason of the absence of 
the master <»r the illiuiss of the apy>rentice. 

Tlu: sy)ecial arl>itration courts are coni])osed of a ehairman selected 
by the district, authority's and of four other persons (chosen, tw^o by 
each of the litigants. The p(?rsons thus selected must be men or 
w'orn(?n of full age utkI (pialified in the trade concerned. Any one 
w1k» is (uititled to start arbitration jiroceedings may do so by applying 
either verbally or in writing to the ehairman, who is the only per- 
manent member of the (;ourt. The chainnan then orders the parties 
to call their arbitrators for a met'ting which must be held within a 
period of (?ight days from tin? time the a})plication w^as made. The 

^ Annu<nir de la Legidaiion du Tramil, ilnisst4s, 1900, p. 427. 

I hid., 1910, p. 138. 

7/m/., J914-1919. Vol. 1, p. 306, and 1929, Den. 2.B. 

L.S., 1927, Den. 1; amended 1934, Don. 1. 

• Conciliation and Arbitraiimi in hvdustrial Disputes, i)p. 350 et seq. 
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decisions of the arbitration courts are taken by a majority vote and 
are without appeal. Their execution is subject to the same rules as 
apply to the judgments of the ordinary courts of law. 

Sinc/O these ad hoc arbitration courts are competent to judge disputes 
in connection with articles of apprenticeship onlj^ the place they 
occupy in the judicial labour system is of no real importance and for 
that reason attention will be centered in this monograph on the Central 
Laboiu* Court set up in virtue of the 1910 Act. The amending Act 
of 4 October 1919 did not introduce any very great changes. It affected 
the composition of the Court by raising the number of substitutes 
from six to sixteen and extended the term of office of the members 
from one to two years. The ordinary courts of hiu’ have no jurisdiction 
whenever a ])arty to the dispute Jias a right to bring his case before 
the Central Court, except where the claim is one for the payment of 
salary, and the organisation to w^hich the employee belongs has not, 
by bringing the matter before the Central Court, rcnoniujcd on his 
behalf the right to bring the comy^lamt before the ordinary courts. 

Moreover, the 1919 Act specifies th.at the right of the parties to 
be represented by counsel in proceedings before the Court is subject 
to no restrictions, and extends the competence of the Court to disputes 
affecting persons employed in commer(;e and offices, in agriculture 
and horticulture and makes possible further extension of that competence 
by Koyal Decree issued through the Ministry of the Interior. 

Constitution and Composition of the Court — The Central Ijaboiir 
Court is composed of six members find sixteen substitutes a])pointed 
in equal numbers by the most representative trade associations of 
employers and employees. The appointment is effected by means 
of elections held every two years. A meeting of the elected members 
and, if necessary, of their substitutes, is called annually for the pur- 
pose of electing a chairman and two or, if the Court considers it necessary, 
three vice-chairmen. On the recommendation of the (V)urt the Minister 
of the Interior appoints a Clerk for the Court. 

The members and the substitutes must be Danish nationals in full 
possession of their civic rights. The (;hairman and vice-chairmen 
as w^ell as one representative for each of the employers’ and employees’ 
groups must satisfy the requirements laid down by law for the appoint- 
ment of permanent judges to the ordinary courts of law. 

The Court as a rule sits at Copenhagen but if it deemed it advisable 
it could sit elsewher(\ I’he Act contains provisions for the setting up 
of one or more similar courts of arbitration with well-defined spheres 
of jurisdiction in case there should be too much work for the one Court. 

The expenses involved in the administration of the labour judiciary, 
including allow^ances for the elected members for eaeli sitting of the 
Court and the salaries which are paid only to the chairman, vice- 
cl) airmen and clerk of the Court, are borne by the State in so far as 
they are not covered by the costs imposed by aw'ards of the Court. 

Competence of the Court — Disputes based on the agreement of 
5 September 1899 referred to above fall exclusively within the compe- 
tence of the Central Labour (^iirt. Likewise any breach of a collective 
agreement concluded between an employees’ organisation and an 
employers’ organisation or a single undertaking, which includes the 
individual employer as well as the firm or company, whatever party 
is responsible for the breach and whether the breach is the act of an 
organisation or of one or more of its members, may give rise to an 
action before the Central Court, provided that the agreement contains 
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no provisions to the oonlrarv and that the proceedings are instituted 
by the organisation whoso rights or whose members’ rights are 
infrm^'ed. 

The Court is tilso competent to deckle as to the legality of strikes 
and lock-outs which are declared or continued in alleged violation of 
a collective agreement, an arbitration award or a previous decision 
of the Labour Couri . 

Other disputes between employers and employees ma}’ be submitted 
to the (V)urt, provided the Court by a majority of not less than five 
cons(mts to deal with them and a general agreement for all disputes 
or a special agrecuKjrit for the particular cas(^ has been concluded to 
this effect Ixitween an einf)loyees* organisation and an employers’ 
organisation or an individual undertaking. 

7'Ae Parlies and their Representatives, — Jt follows from the wording 
of tlie A<^t tluit tht^ parlies to a suit before the Central Court may be 
either an organisation or one or more of its members, an individual 
un(l(Ttaking, which iiuiludes a company, a firm or an individual employer. 
Blit pro(^eedings by or agfiinst the meinbers of an organisation must 
always be instituted against or by the organisation to wliiidi they 
belong. And when an organisation or an individual undertaking is 
its<df a member of a led(*ration of organisations, the latter is alone 
permitfiMl to ajipear on ladialf of the plaintilf or deftmdant as tin? case 
may lie, as a party to tin* action. 

Tlu^ K'rm orgariisation as used in tln^ Act signifies “ either a number 
of employers v ho utilises (‘mpJoyi'os in industry, handicrafts, commerce 
and oflict^ work, agricailtun^, horticailtiin?, (excavation work or Iransfiort, 
and who in pnrsuanc(' of an agreement binding n|)on them all and 
enten^d into with a number of cmijiloytnxs, an^ bound to grant the latter 
eertain (conditions (jf employment, jirovichnl that th(‘ cm])loyecs fulfil 
c(Ttain obligations on their side, if* the employcics are utiliscri liy them 
in the abovesmciitioiuHl undertakings, or a numb('r of emjiloyees who 
by a. similar agreement entered into witli an employers’ organisation 
or a single undertaking liave secured certain conditions of (unployment 
in return for tin' fulfilnu^nt of (Hrtain obligations, if the said (miployees 
are utiliscjd by the emfiloyers in (piestion 

il(;presentation of the parties to an a(5tion Ixd'ore the Court is subject 
to no n'strictions. >.’evert lawless the Court will d(>eide how far a party 
is entitl(Hl to tak(^ part in the proex^edings with the assistance of tvo 
or more advocate's and will also deeade who is allowed to attend the 
sessions of the Court in addition to the parties and their (a)unsel. 


Procedure 

The j»rot*eeding8 befewe the Central Court are governed for the 
most part by the rules of procedure which apply in actions before the 
ordinary (ayurts of law. TIk^ ftjw special rules contained in the Arbitra- 
tion Court Act are briefly described below. 

Prelimmary Proceedings. — In the event ol’ a declared strike or 
lock-out the complainant must first send a protest by regist(^red letter, 
within five days from the notice of the declaration, to the organisation 
which Jias, or the members of which have, declared a stoppage of work. 
Proceedings are begun by submitting two copies of the statement of 
claim to the Court. Upon receipt thereof the chairman of the Court 
sends a copy to the defendant, enjoins him to submit his defence within 
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a fixed period of time and summons both parties to appear at a session 
of the Court to be held at as early a date as is convenient. Pursuant 
to the authorisation of the Court tho chairman may hold alone a 
preliminary hearing of the dispute for tlic purpose of attom])ting a 
settlement by agreement bctw<ien the j)arties or possibly to obtain 
further information or explanations from tliem. 

The Trial, — When conciliation fails the parties are summoned 
to the trial of the action. They are com])ellod to appear e\'eii though 
the Court is sitting outside? the district in which the parties have' 
establishcid their domicile for judi(?ial purposes. It is the (V)urt’s duty 
to sec that arbitration agreements are eomplitid M'ith. Refusal on the 
part of one of the ])arties to submit the case to an arbitration 
board in accordance with an agreement previously entered into or 
any action in contra v(intion of a lawfully issued arbitration aAvard 
or a decision of tin? CVntral Court, shall be deenu*cl to be specially 
aggrava ting circum sta rujes . 

When a disjnite falls within the jurisdiction of th(? sf)ecial arbitra- 
tion courts already mentioned, the Court may dismiss the case on that 
ground alone unlc'ss it app(‘ars that uimee(?ssary ditliciilties or delay 
vrould be incurred in obtaining the decision of a s[)(uMal court or again 
if both parties sliow a preten'nce for the jurisdiction of tin* (Vntral 
Court. Ill handling such cases the Court has the right to (*all u])on 
industrial exjierts lor assistance. In all eases the ('ourt may a{)]K)int 
persons to hold enquiries and furnish reiJorts, and summon witn(‘ss(?s 
to give evidence on oath. 

Judgment and Exccutum, — The Court may not only reiuler a judg- 
ment for the payment of a sum of money wliere such was th(‘ nature of 
the claim, but it may also impose a fine? on the })artv 'vho is responsible 
for the breach of an agreement or lor the declaration or continuation 
of a strike? or lock-out in contravention of the terms of an agr(?ement. 
Wh(?r(> special damage is proved the fine is paid to the? f)erse)n who 
has siitTered some injury as a r(?sult of the oft’enee ejomjilaine'd of, other- 
wise it is paid to the party whie?h brought the? ae?tion. 

The awards e)f the CViurt are binding, but an organisation cannot 
as such be hole! liable unle'ss it has be?e>n a party to the? ofTeme*e? which 
is the subject of the action, or previemsly entered inte> an agreement 
for the purpose of assuming liability. Tt will be bounei by the? eleH'isiem 
if the? dispute arose out of the interpretation of colleedJve agre?e*ments 
of general application or ed‘ a gcii(?ral agrc?ement in fe)rce betwe?en the 
organisations. 

The t?nforcement of the awarels is subject to tlie? rules whie?h governed 
the execution of the judgments of ordinary courts. 

Appeals, — The decisions of the Central Court are final. The only 
appeal permitted is against the decision of the chairman with respect 
to the summoning of witnesses and in such cases the matter may be 
brought only before the superior i>rovincial (;ourt witliin whose juris- 
diction the decision was given. The Court itself cannot be consid(?red 
as a court of appeal from the aw^ards of tlie arbitration boards ‘ set 
up in the various industries for the adjustment of disputes relating 
to the interpretation of collective agreemf?nts, but collective agre(?ments 
may provide that it shall serve as a court of appeal in matters in which 
it has no compulsory jurisdiction. 


Cf. Conciliation and Arbitration in Industrial Disputes, p. 353. 



3. Results 


Jn the period from May 1010, when the Central Court commenced 
its activities, to 1935 inclusive the court dealt with a total of 2,185 
cases, resulting as follows : 


Awards 1,018 — 46.6 per cent. 

Settled 905 = 41.4 „ 

Dropped 262 = 12. 0 „ „ 


Total cases 2,185 ~ 100 


In order to understand the work, influ(;nce and importance of the 
court, some information should first be given on certain conditions 
in Denmark which presumably differ to some degree from corresponding 
conditions abroad — with the exception, in certain respects, of Scandi- 
navia. 

It should be noted that the chief organisations of the w'orkers and 
of the employers, the Amalgamated Trades Unions (established in 
1898) and the Danish Employers’ Association (established in 1899), 
represent, by their large luembcrsliip, most of the organised workers 
and employers, and that by their financial strength, their effective 
forms of organisation and well-arranged administration they far exceed 
all other Danish workers’ or employers’ associations in power and 
influence. 

From the bottom upwards the organisation more or less follows 
the outline below, the joiner and cabinet-maker trade being taken as 
an example : 

An organised joiner is a member of the local joiners’ trade union 
of his town ; that union is a member of the National Union of Joiners, 
which is a dirc<;t member of the Amalgamated Trades Unions. 

An organised rii aster- joiner in the same town is a member of its 
local Master Joiners’ Association, which is a member of the Central 
Asso(;iation of Master Joiners for that part of the country, and this 
central association is a member of the Danish Employers’ Association. 

As has already been stated, the Acts of 1910 and 1919 lay down 
that the court must superintend the observance of arbitration agree- 
ments between the parties ; § 17 of the Acts also empowers the court 
to decline to handle cases in the absence of satisfactory rules as to 
arbitration between the parties. When the Act of 1910 was being 
drafted the two chief organisations referred to agreed upon certain 
guiding i)rincii)les for “ riiles for dealing with trade disputes ”, and 
rules based on these guiding principles have in the course of time been 
embodied in most Danish collective agreements. In addition, however, 
it was laid down by an Act of 2 May 1 934 that if a collective agreement 
when made did not contain other satisfactory rules for the settlement 
of industrial disputes, the guiding principles agreed upon were to 
govern the relations between the parties. 

As the years have passed trade arbitration awards through the 
medium of local conciliation boards and courts of arbitration have 
acquired great and far-reaching importance all over the country and 
have decidedly lightened the work of the Central Court, for local arbi- 
trations actuaUy settle, in an easy and moderate manner, the greater 
part of the conflicts arising out of the daily work. 

? It is against the background of the generally good and rational 
conditions sketched above that the work and influence of the Central 
Court must be viewed, and presumably it is not unconnected with 
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these circumstances that tlje results at the pTdiminary hearings, where 
the President alone represents the court, have been so important ; as 
shown in the table above, 905, or 41.4 per cent., of 2,185 cases dealt 
with were settled amicably, whereas 1,018 (46.0 per cent.) were decided 
by the court, and 262 (12 per cent.) were dropped, and even of these 
202 there wore sevciral which had first been handled at a prcliminarj^ 
hearing, with the result that the claims were withdrawn, so that the 
real percentage of cases settled by conciliation is higher than that 
shown. 

In this connection it may be noted that in recent years it has become 
the practice, where the point of the dispute is disagrecnnent on the 
amount of the sum due, for the representativc;s of the chief organisations 
at preliminary hearings usually to leave it to the Ih’esident of the court 
to fix the sum to be paid ; this also gives results previously unobtainable 
by the parties themselves. 


4. Summary 

The Danish system for the judicial settlement of labour disputes 
comprises ad hoc arbitration courts to deal with disputes relating to 
apprenticeship, and a Central Labour Court comy) 08 ed of six members 
and sixteen substitutes elected for two years by tlie most rei)rescntative 
trade associations of employers and employees. Each year the con- 
stituent members of the Court elect a chairman and two or thren^ vice- 
chairmen. 

The jurisdiction of the Central Court is compulsory in some cases 
and voluntary in others. It is competent to deal with individual a-s 
well as collective disputes based on collective agreements. 

When the parties to an action are members of an organisation, 
the latter must assume responsibility for the action, liepresentation 
by counsel is permissible in all cases. 

At a preliminary hearing of the case by the chairman of the (btjrt 
an attempt is made to settle the dispute by conciliation. The proceedings 
at the trial are governed in a general w’^ay by the rules of procedure 
which obtain in the ordinary courts of law. The decisions of the (ventral 
Labour Court are final and enforceable in the same manner as the 
judgments rendered by the regular judicial tribunals. 
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ECUADOR 

1 . Intro ditotion 

Special machinery for the settlement of labour disputes is of quite 
recent date in Ecuador. Th(i only Icf^islative measures taken in that 
respect are an Act dated G October 1928 concerning the “ proc’cdure 
in actions at law arising out of employment relations which does 
not appear to have been put into oyjcration and has since been rej)la(?ed 
by an Act on the same subject dated 24 April ]93() The latter r( ‘pro- 
duces the main provisions of the earlier Act, and lays down more detailed 
rules of procedure. It also raises from 500 to l,(j00 su(‘r(‘s the amount 
beyond which an appeal to the distritit superior court is allo^^'ed against 
the decision of the labour judge and authorises a final aj>peal to the 
Supreme Court. 


2. TfiE System in Fokcuo 

Neither of those Acts provides for the establishment, of separate 
labour tribunals composed of persons specially qualified to d(>al with 
labour questions. They merely stipulatt^ that labour disputes are to 
be settled exclusively by the labour (‘ornmissarics in tlie localities 
where thc^re are su<;h officials, and in the other localities by the superior 
police authority which shall not have the right to delegate its jxvwers 
in this respect. Even in the localities whtjre there is ti labour commissary 
the (diief yiolice authority also exercises jurisdiction in regard to labour 
matters when for some reason or other the (jommissary is unable to 
dis<4iarge such duties. 

The matttirs to be settled by the above-mentioned authorities 
include all disputtjs, irrespectiv^e of the amount at issue, between 
employers and wage-earning or salaried employees arising out of 
employment relations, including edaims for cjompensation du<? on 
account of industrial accidents and also for occupational diseases. 


Procedure 

With a view to ensuring a prompt settlement of labour disputes 
the Act of 24 April I98G lays down special rules of procedure w^hich 
need 00137 be summarised here. They havci one characteristic which 
must be emphasised, namel 3 ^ that their obvious purpose is to avoid 
all unneciessary delays and to procure for the litigants a speed 37 and 
fair trial. 

Prelvmiyiary Proceedings, — The party, employer or employee, 
who decides to lay a claim before the judicial authorities mentioned 
above must go before either the labour commissar37 or the; chief police 
officer, who is to act as judge in the case, and Vnake his complaint 
orall37 or in wTiting. If it is made orall37 the judge must see to it that 
it is recorded in w riting. He then fixes the date and hour for the prelim - 

» L,S., 1928, Ec. 6. 

® Regiatro Ofidal^ 28 April 1936, No. 176, p. 981, and 20 July 1936, 
No. 244, p. 689. 
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inary hearing and issues a summons ordering the defendant to appear 
at the iiearing. The summonses are served on the defendant or a member 
of his family or a neighbour in the form of a notice in writing, which, 
if necessary, may be renewed as many as three times and on different 
days. 

As soon as a complaint is received by the judge, he must also notify 
the labour inspector, who then makes an investigation of the dispute 
and submits a written report upon it to the judge. 

In aertions against the State, as employer, the summons must be 
addr(‘ss(Kl directly to tlie Attorney-Generai when the case comes up 
in the j)rovince of Pichincha ; in tlic otJicr provinces it is addressed 
to the iiscal representative of the district, wlio follows the instructions 
of the Attorney-(hmoral. 

At the preliminary liearing the judge endeavours to adjust the 
conflict by amicable arrangement between the parties. The concilia- 
tion agreement signed by the litigants and by the judge puts an end 
to the dispute. 

The. Trial and Judgment. — If conciliation fails or if the defendant 
fails to ayipear after service of the summons or to furnish a sufficient 
reason for his failure so to do, the judge at the request of the other 
f)arty or ex officio renders judgment by default. But if reasons are 
given to excuse the absence of the defendant they are dealt with at 
the trial along with other matters. No more than three witnesses can 
be produced for each fact to bo proved. 

In the case of claims for compensation due as a result of an industrial 
accident, the invalidity of the claimant must be estimated in accordance 
with all the available information, particularly that of the police officer 
who made the investigation at the time of the accident. 

The necessary investigations may be ordered for the elucidation 
of the facts, but the trial can be postponed once only at the discretion 
of the judge. 

The Act empowers the judge to disallow forthwith any malicious 
api>lication made for the purpose of delaying the proceedings or causing 
prejudice to the other party and he may even impose a fine not exceeding 
1 ,000 sucres on this ground. Against such a decision the Act does not 
appear to allow any appeals. 

Appeals. — When the judgment condemns one of the parties to 
pa}’^ a sum of not more than 1 ,0(X) sucres, no further recourse is permitted 
except a “ queja which may be translated as an objection to be 
lodged before one of the judges of the ordinary courts of law in the 
province. But if the party is condemned to the payment of a sum 
exceeding 1,000 sucres, or the amount at issue is indefinite, then he 
may appeal to the district superior court of law which, after securing 
such additional evidence as it may deem necessary, decides the case 
on its merits. Against the decision of the district court a final appeal 
may be made to the Supreme Court. 

The Act provides that if the judgment of the Supreme Court confirms 
the decisions of the labour tribunal and of the district court, then 
the appellant must pay the costs of the action in the three courts. 
Moreover, he will be subject to a fine which may vary between 10 and 
50 sucres if he is a worker, or between 50 and 100 sucres if* he is an 
employer. 

Owing to the short period of time during which the special procedure 
for the settlement of individual labour disputes has been in operation, 
there are no statistics available to show the results achieved. 
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3. SUMMAKY 

Tho position in regard to the compulsory settlement of labour 
disputes in Ecuador is the following. The labour commissaries in each 
canton, when they are able to act, and, failing them, the chief police 
authority, have exclusive competence to deal with practically all labour 
disputes. 

Appeals against their decisions may be made under certain (jotidi- 
tions either to one of the judges of ordinary courts of law or to the 
superior court of the district and eventually to tlie Supnme Court. 

The proceedings before the labour tribunals, consisting of either 
a labour commissary or the chief police authority in the (;anton, are 
governed by the special rules of procedure laid down in the 1936 Act. 
The procedure before the appeal tribunals is presumably that which 
applies in all other appeals. 


FRANCE 


1. Introduction 

As early as the thirteenth century joint boards were sot up in the 
City of Paris for the adjustment of certain disputes between merchants 
and manufacturers. Although those boards do not seem to have dis- 
charged judicial functions they paved the way for those set up two 
centuries later by the tradesmen of the City of Lyons on the authorisa- 
tion of King Louis XI. These were composed of employers only and 
were empowered to settle by judicial decision such disputt^s as arose 
among the silk manufacturers and later developed to cover disputes 
between the latter and their wage earners. They were done away 
with at the Revolution but were re-established a few years later under 
the Napoleonic regime. A law passed on 18 March 1806 at tlie request 
of the Lyons Chamber of Commerce provided for the creation of a 
probiviral court — conseil de prud'hommes — in the (yity of Lyons 
and authorised the establishment by Government decree of similar 
bodies in all other industrial towns and cities. 

The prud'hommes are wise men or persons particularly w(?ll acquain- 
ted with the questions which are submitted to them. For many 
years the probiviral courts were composed of persons chosen ahnost 
exclusively from the ranks of the employers. In 1848 a law intended 
to remedy the situation went to the other extreme and granted the 
workers too large a representation. It was only in 1853 that the 
equilibrium between the two elements was finally restored. Since 
then the principle of the equal representation of employers and workers 
on the labour tribunals has remained undisputed. 

In the course of time several probiviral courts based on the 1806 
law sprang up in the different industrial towns, and two Decrees dated 
17 June 1809 and 3 August 1810 were passed affecting their consti- 

* Colin, Paul ; Dee Conaeila de ^rud'hommea, p. 1. 
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tutiorj and jurisdiction. One of the fundamental Acts on the probiviral 
courts is that promulgated on 27 March 1907. It modified the whole 
system, retaining only a few clauses from the 1800 Act, and after 
further fi]ij(5iidments was finally incorporated in the Act of 21 June 
J024^ which codWed tJic entire law on the labour tribunals in Book 
IV of the Labour Code. 


2. Tue System in Fokce 

At the present moment the special machinery in existence in France 
for the judicjial settlement of labour disputt^s, consists of a network 
of xwobiviral courts comptitent to settle by means of conciliation or 
judgment any dispute which may aris(* b(*tvveen ejnployers and their 
wag(vcarning or salaried employ<jes and apfwontices ol* either sex, 
jwovided that tluj dispute is based on a (U)ntract for the liiring of 
labour in industry, conuncrctc; and agrhailture. The 1907 Act brought 
commercial employees within the jurisdietiou of probiviral courts, 
which jweviously had dealt solely witli disputes between employers 
and manual workers, but it is only sinc^e 1932^ that agricultural disputes 
have couK? within their jurisdiction. 8u(*h is tlie case at Aix-en- 
Provence, Beziers and Montpelli(ir'‘. But so i‘ar very few agricultural 
sections have b<?en established in the probiviral (ourts. The system 
of labour tribunals provided for by the 1907 Act still applies in Algcjria 
and in the colonies of (Guadeloupe, Martinique and Rtuinion. But 
the 1924 Act stipulates that it shall be replaced by the later legislation 
as soon as a legislative decree extends the application of Book IV of 
the Labour (-ode to those Enmch possessions. A Decrc(j dated 1(5 
Deccmiber 1929^ j)rovides for the establishment in Morocco of probiviral 
courts on the model ol’ tho.se in France. A Bill providing for the 
creation ol’ jwobiviral courts in Tunisia was adopted by the Chamber 
of Deputies on 11 March 1937 and placed before the Senate on 27 April 
1937®, but has not yet been adopted. 

The expense's incurred in the operation of the courts are shared by 
the town in which they are established, by th(^ communes comprised 
within the district of the court and by the State. 

(hnstihition of the Courts. — The probiviral courts are established 
by administrative decree issued on the recommendation of the Minister 
of Justice, the Minister of Labour and the Minister of Agricmlture, 
after consultation with the (liambers of (commerce and Agriculture, 
tlie advisory Chambers of Arts and Manufactures and the municipal 
councils of th(^ communes concerned. These courts are set up in 
every town where industry or commerce is of sufficient importance, 

’ L.S., 1024, Fr. 3. A law of 1859, amended in 1927, provides for the 
ostablislimoiit of jirobiviral bodies in certain French ports on tho Modi- 
terranean to supervise and regulate the fishing industry and also to 
adjust certain collective disputes. Of. L.S., 1927, Fr. 1. 

* Act of 25 December 1932. L.S., 1932, Fr. 11. 

* Cf. Joumnl officielf 30 October 1937, pp. 12091-03. 

* L.S., 1929, Mor. 1. See also the Decree dated 22 July 1937 in the 
Journal officiel of 1 August 1937. 

* Cf. Journal officiel^ 27 April 1937, p. 4713. 
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but only one court can be Hct up in each town. The Act even provides 
tliat the creation of a probiviral court sliaJl be compulsory wli(*n it 
is demanded by the municipal council of th(? commune wIumo it is to 
be cstabliahcd and has the a,}»proval of the local chambers and councils. 

The docToe in virtue of which the court is (\stab]ish<Hl determines 
its territorial jurisdiction, vvhi(di may cover one or more communes 
and districts, it also specifies the various calcgories into wliich the 
trades, industries and agricultural undertakings in that area, are divided, 
as well as the number of members of the court for each category. In 
any case the wage-earning and salaried employees juusl Ixj plac(‘d in 
separate categories. Tlie court may also be divided into sections 
for the different cat(\gorios of trades and industri(\s aiid for agricultun?. 
But commercial occupations, whether they arc grou]>cd in one or more 
categories, must l)e brought together in a special section. 

Corn.posUion of the Courts. — The probiviral courts are com]>os(^d 
of an equal number of wage-earniug or salaric^l em])loye<\s and of 
employers for each category of tra<h‘s and industries, but theur total 
number must not Ix) less than twelve or an odd number, ‘'riiey are 
elected for six years at a tim(% one-half tiring ev(‘rv thrive years. 
The tritmnial retirement affects half of the wagcj-earning or salaricMl 
employees and (‘juployers in each categorv. The r(‘tiring members 
remain in office until their successors are (‘ffectively ele(‘ted. 

There are detailed rules governing the* elec^tiori of tlH‘ mcunbtjrs 
of the court. Each year the mayor of the coinnnn](^ in the district 
of the (jourt draws up a list of electors. 'J'lui hitter must liave com|>Ietcd 
their twenty-fifth year and have b(>en oiigag(Hl or apprenticixi for 
the last thnje years in a trade named in the decree establisliiiig the 
court, and must have been engaged in this trade vvithii^ the district 
of the (joiirt for the last yi^ar. Woirum of French nationality may 
be entered in the electoral lists on the same basis as men. 

To be eligibhi for membership of the court tlu? candidate; is n;quired, 
among oth(;r qualifications, to have resided for the last thrci' years 
ill the; district of the court, to have attained the; age of thirty yevirs 
and te) be e:)f French nationality. Every membe'P who, being a wage- 
earning eir salaried e;niployee, becomes an emiilewor, and via: versa, 
must eleclarc to the jiublie; proseeaitor eir to the jiresieleuit e)f the ce)urt 
that be has lost the qualifi edition in virtue; eif wliicli be was elee'ted, 
and in sue;h a case he; cease^s to be a Tru;mbt;r. Disci] ilinary me;asures 
including elismissal from olfiee may be imposed by Die; Minister of 
Justice on any member who refuses to take the; oath or is guilty of 
the imprope;r discharge of his duties. Against sue;h measures an 
appeal lies to the Council of 8tate. Under normal ci re; u in stances 
re- eligibility is the rule. 

Once a year the members of the court elect a president anei a vice- 
president from among themselves. This is done by secre;t ballot and 
no candidate (;an be consielerod as elected unle;ss he; has obtainexl an 
absolute majority of the ve^tes (;ast. The number of enqiloyers and 
wage-earning or salarieel employees taking part in the vote should be 
the same for each group. In the event of there being more members 
of the one than of the other, the younger members of th(; larger grouj) 
must abstain in order to maintain a balance. 

The Act lays down further rules for the cases where several ballots 
prove necessary, as when an equal division of votes takes place. It 
is also stipulated that tlie chairman and vice-chairman are to be chosen 
alternately from among wage-earning or salaried employees and from 
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among employers, but must not both be at the one time from the same 
category, save in the vcry’^ exceptional cases provided for in the Act. 

When a probi viral court is divided into different sections, the same 
rules apply for each section, tlie chairmen and vice-chairmen of which 
elect annually from among the chairmen of the various sections a 
general president whose fum^tioiis are purely administrative. 

Each ]:)robiviraI <^ourt or section of a probiviral (^ourt comprises a 
conciliation committee com})osed of one member of the court who 
is a wage-eaniing or salaried employee and one member who is an 
employer, and of a judicial committee comprising at least two members 
who are einploycTs and two members who are wage-earning or salaried 
emj>loyees for each category of workers. 

The order in wliich tlie different members ari^ successively appointed 
to the committee is determined by the special regulations for each 
section, which also prescribe the order of rotation whereby one of 
the members of tlie committee is designated as chairman. 

A secretary and, if iKicessary, an assistant secretary may be 
a])pointed by prefectural order to each court or to each section thereof 
in order to fae.ilitato communications with th() administrative author- 
ities and to eTisure continuity in the work of the courts. The court 
may be dissolved by an administrative decree issued on the recom- 
mendation of the Minister of iJustice, but even tlien the secretary and 
assistant secretary retain their functions. 

The Act contains many rules concerning by-elections, the fees 
gi’anted to secretaries, bailiffs and witnesses and furthermore Btij>ulatos 
that each probiviral court may draw up its own standing orders with 
regard to })rocedure. 

The members of the probiviral courts receive no remuneration 
for tlujir services but they are entitled to compensation for the expenses 
incurred by loss of time and otherwise in the exercise of their functions. 

Ccmipetence of the Courts, — The probiviral courts are competent 
to settle in the first instance all claims and counter-claims, irrespective 
of the amount involviHl, which are based on a contract of service 
of emjjloyment or of apprenticeship between an employer and his 
wage-eaniing or salaried employees or apprentices engaged in com- 
mercial, industrial and agricultural undertakings. They are also 
competent in the case of disputes arising out of common employment 
of wage-earners but not in disputes between employers among them- 
selves or in disputes between a wage-earning and a salaried employee. 
They have no jurisdiction with regard to claims for damages on account 
of accidents to wage-earning or salaried employees or apprentices. 
Incidentally it may be added that the probiviral courts are entrusted 
with administrative functions concerning the registration of trade- 
marks for certain models and de.signs in the silk industry and also 
with advising the Government departments on questions of labour 
law. 

Where there are no probiviral courts or when the existing probiviral 
courts do not comprise competent sections to deal with disputes in cer- 
tain trades or such trades have not been mentioned specifically in 
the decree establishing the probiviral courts, the justices of the peace 
have jurisdiction. They then act as a labour judiciary, that is to 
say, the claims are lodged, heard and jiidged under exactly the same 
conditions as if the parties were before a probiviral court. Where no 
commercial .section of a probiviral court has been established or when 
the sum involved in a dispute between an employer and his commercial 
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employee exceeds 2,000 francs, the commercial courts have jurisdiction 
and their judgments are subject to appeal under the same conditions 
as apply to the civil courts^ 

A great deal might be said upon wliat constitutes a commercial 
or industrial undertaking. The courts have already rendered innu- 
merable decisions on that subject^, but it would go beyond the limits 
of this study to attempt a review of their (?onclusions. However, 
it should be pointed out here that Statci establishments and under- 
takings, whether they be industrial or (commercial, do not come within 
the purview of the probiviral courts. 

Moreover the probiviral courts liave no jurisdiction when the 
contract of emplo^’^merit does not imply subordination of the employee 
to his eTtiployer*. 

This is particularly the case with regard to (;olI(M*<tivo agreements 
which, as the Cour de Cassation laid dowm in 1929, are distinguished 
from private contracts for the hire of services by the fact that they 
do not give rise to the obligation between the parties to furnish servicies 
and pay wages, and do not create a condition of subordination*. Dis- 
putes arising out of the interpretation and application of collective 
agrc(mients are therefore outside the competence of tlie probiviral 
courts. 

When a dispute arises in rc^gard to work done in an establishment, 
the territorial jurisdiction of the court is governed by the x>lace where 
the establishment is situated, and when it concerns work done outside 
an establishment, the decisive factor is the place where the contract 
of employment was concluded. Where a court is divided into sections 
their rcspccitive competence is determined by the class of work involved 
rather than by the nature of the establishment. 

The Parties and their Repremntative^. — The disputes before the 
probiviral courts may concern employers, wage-earning or salaried 
employees and a.pprentices of either sex who are connected with a 
dispute arising out of an individual contract of service. The Labour 
Co(le says that the parties to a dispute may be assisted or represented 
by an advocate or solicitor. But the Supreme Court® has interpreted 
this clause to mean that representation by an advocate or solicitor 
is only allowed in the case of the illness or absence of the litigant, 
just as in the case of rej)res(mtation by an eraploycjr or an employee 
engaged in the same trade, who must })roduce a pow'er of attorney. 

A married woman cannot be represented by her husband except 
in the case of her illness or absence and provided that he is engaged 
in the same trade. But the court may authorise a married woman 
to take part in conciliation proceedings or to appear as plaintiff or 
defendant before the court, in case of the husband’s absence, his inabil- 
ity to act or his refusal to give authority. The court may give the 

^ Cf. note on competent authorities having jurisdiction in labour 
matters, in Intemationcd Survey of Legal Decisions on Labour Law, 1936-37, 
France. 

® Colin, Paul : Dea Conseils de Prud^hommes, Nos. 303 et seq. 

* Cf. IrUerruUiorial Survey of Legal Decisions on Labour Law, 1934-35, 
France, No. 16. 

* Cf. ibid.y 1929, France, No. 27. 

® On this point see Colin : Dea Conseils de Prud'hommeSf Nos. 496 
and 496. 
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same authorisation to a minor who is unable to obtain the assistance 
of his father or guardian. Heads of industrial or commercial under- 
takings may on all occasions be represented by tlie acting manager 
or a salaried employee of their establishment. 

Free legal assistance may be granted to persons appearing before 
the j)robiviral courts under the same conditions as to those appearing 
before the justices of the peace. 

Moreover, a worker may always be assisted by another worker 
belonging to the same category, employees by an employee exercising 
th(i same trade, and emj)loyers by an employer belonging to the same 
(jategory. 


Procedure 

Preliminary Proceed in(j,s, — The proceedings before the probiviral 
(‘ourts are goverm^d by the rules of procedure laid down in the Act, 
b^' those which the courts art' empowered to (\stablish for themselves 
and by certain sections of the ( V)de of (^vil Procedure. 

The Act lays down that an attempt at conciliation mihst first be 
made. The partic\s may appear voluntarily before the conciliation 
(‘ommittec and liave the (‘aae dealt with. If it is introdiicrcd by means 
of a complaint, tlic* defendant is summoncHl within a reasonable tinm 
by let ter from Mu‘ sc‘cretary. The scissions of the conciliation committee 
arc? held in privat<\ The agrcHuncmt reachc'd ac?cpjires the forc^e of 
law and need Jiot bo signc'cl by t})o parties to the dispute*. But if the 
defendant do(‘s not appear personally or tJjrough a rciprescmtative or 
if conciliation provc's impossible*, the erase is submitted to a judieial 
settlement by tlit> court, either immediately, if both parties consent, 
or else at tlic next serssion. 

The. Trial. — Wlitm conciliation fails and tlie case re'inains to be 
settled judicially at a future scission ejf tlie court, the litigants are 
summoned c'ither by r<;giste*n‘d letter from ther see^reiary ot* tlie court 
or by an ordinary sujinuons in c'onformity with the rules of procejduro 
a]>f)lieable to tlie erourt or the section thereof. The*, date*, he^ur and 
place of the hearing as we*M as the obje^ct of tlie com|)]aint are specified 
in the instruiru'nt of ( onvoc'ation. Jf one of the jiartitrs fiuls to appear 
in pe*rson or through an authoriscMl rejiresentative, judgment is rendered 
by default : if both thus fail, the case is taken off the eloerket. 

The^ jn’oeeredings at tin? trial are gove'rncd by de^tailed rules of 
procedure* fixed by Jaw and by ])ree*e*dents. The Act for instance 
lays down that any one of the memhc'rs of the court may he; (‘hallenged 
on the groural that he has a fiersonal infc'rest in the dispute, is related 
in tlu> fourth de*gree to one ol the litigants, that he has already given 
a WTitten opinion on the subje*.ct of the^ disjiute, or again that he is 
an cmployeT or employee of one of the parties. The usual defences 
of Jack of jurisdiction, of litis 'pendents and most of those which may 
be invoked before? the* ordinary courts of law' prevail also before the 
probiviral courts, Witnesstis may be summoned and such investigations 
and (‘Xpert enquiries ordered as are d(?(*.m(?d necessary for a proper 
handling of the (*ase. To that end tlie (*ourt., also referred to as the 
judicial committee, is also entitled to give rulings which may or may 
not afTcct the final deH?ision according to the plea ruled upon. 

Judgment and Execution. — The decisions of the probiviral courts 
are taken by a simple majority vote. When there is an equal division 
of the votes the ease is postponed until an early session of the same 
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tribunal, which is completed by the addition of the justi(^e of peacie 
of the locality. The court thus constituted holds a new trial and if 
it thinks fit may even order the investigations to be started all over 
again. 

In any case the judgment must be signed by tlie chairman of tlie 
court and give the grounds on which it is based as well as the names 
of the members who took part in the decision. It must also contain 
all other relevant details of the proceedings. For instance, if the parties 
did not attend in person at the trial, mention must he made of the 
fact that the appointment of representatives was in confornnty vith 
the rules of procedure. 

No judgment is enforceable until it has been communicated to 
the party concerned and if it is subject to appeal it does not become 
enforceable until the (expiration of the j)eriod allowed for lodging tfie 
appeal, unless the court has decidfd that it can be excecuted j>rovi- 
sionally. Tlie rule is that under cc'rtidn coralitions it may be declared 
provisionally c*iifor(!cahle, without security, tjj) to a certain percentagt^ 
of the claim, and for the rc^st upon pajnnent of a d(>f)Osit of security 
by the party who makes the demand for provisional (execution. 

Acts of procedure, judgnmiits and (locumcnts necessary to the 
execution of the judgments nmdi^ed by the probi viral (jourts are 
drawn up on oflicially stannuxl pap<'r. The unsuccesslul party usuallv 
pays the costs. 

Apq^eals, — In France; tliere an' no special la bour courts of app(?al. 
When a judgment is rend(;r('d by default b(;(;aus(; one of the litigants 
failed to appear or to send a r(;j)resentative at the trial, tin; party 
against whom judgment is givcai may within the time-limits pr(\scrib(>d 
by the Code of Civil Procedure lodge an objection before the (.burt 
whi(;h rendered the judgment. A rer|uest may also lx; made to the 
same tribunal to review tlic decision on the grounds s]>ecint;d in Arti(;le 
480 of th(; Code of Civil Procedure ^ Otherwise the decisions of the 
probiviral courts are final, except on a qu(;stion of* comj>et(aic(;, unless 
the amount of the claim exceeds I,0(K) francs. When tin; only claims 
which exceed the liinit of the court's final jurisdi(;tion arc; tlie count(‘r- 
elaims, no appeal is allowed. 

When the amount involved in the dispute excjeeds the sum of 
1,000 francs, appeals against the dedsions of thi; probiviral (courts 
are lodged before Uk; civil courts. Th(*y are not admissible before the 
end of the three days following the delivery of judgment, nnk'ss pro- 
visional enforcement is allowed, or later than teii days after the eom- 
munication of the judgment. In ordca* to avoid unneec^ssary delays, 
the civil (;ourts must give judgment within tlir(;o montlis from the 
date of the appeal. An appeal against the decision of tlu; civil courts 
may be brought before the aj)peal courts wlien the amount at issue 
exceeds 7,500 francs. 

When the amount at issue does not (exceed the; sum of 1 ,000 francs, 
appeals against the decisions of the probiviral courts may ev(;n be 
lodged directly before the civil division of the Suprena; (Wrt of Appeal 
(Cour de Casmtion) but this appt^al for annulnKait is admissible only 
when it can be alleged that the labour tribunals liave exceeded their 
powers or infringed the law. The Supreme Court of Appeal may also 
be called upon to annul the d(;cision rendered by commercial courts or 
on appeal by a civil court, against the decisioji of a probiviral court, 

^ Cf. CoT^N : Des Conseils de Prudliommes, No. 886. 
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on the ground that the court in question had no jurisdiction in the 
case or else that it exceeded its powers or infringed the law. In either 
case, the decision of the Supreme Court of Appeal must be given within 
a montli from the date of the appeal. 


3. Results 

The Anmmire Siatistique of Francje gives a retrospective summary 
of the cases brought before the probiviral courts during more than 
a century. 'j’’he figures for the first years show that from 1831 to 1835 
inclusively, 12,971 cases were submitted to the conciliation committees 
and 427 to the judicial committees of the probiviral courts. In 1865 
the figures were 42,978 and 8,003 respectively, w'hile in 1900 they had 
already reached 51,921 and 15,195. They continued to increase : 59,333 
and 17,359 for 1910, and 70,495 and 21,750 for 1913. No statistics are 
available from that time until 1920. From 1920 until 1933, which 
is the last year for which figures are given in the Annuaire for 1936, 
the number of cases brought before the probiviral courts is that shown 
in the table below'. In 1933 there were 249 probiviral courts in France. 


pkobiviraIj courts : number of new oases submitted 

DURING THE YEAR 


Year 

Conciliation Committee 

Judicial Committee 

1920 

42,032 

15,216 

1921 

47,892 

17,141 

1922 

60,207 

17,426 

1923 

56,449 

20,400 

1924 

61,448 

20,974 

1925 

63,797 

22,084 

1926 

65,422 

21,992 



24,125 

1928 

67,458 

24,172 

1929 

76,976 

29,868 

1930 

86,108 

34,135 

1931 

88,408 

38,576 

1932 

78,272 

34,490 

1933 

76,973 

35,678 


The above figures show that the number of disputes adjusted b}’^ 
the conciliation committees varies between two and three times the 
number of disputes settled by the judicial committees. To avoid litigation 
by resorting to conciliation is always one of the objects of the labour 
judiciary. 

More detailed statistics on the working of the probiviral courts 
may be found in the Annwiire for the respective years. For instance, 
the Annuaire for 1935 contains the following data on the administration 
of justice in 1932. Out of a total of 78,754 cases dealt with by the 
probiviral eomrts, 78,272 of which were submitted during the year 
and 482 were pending from the preceding year, 31,610 were adjusted 
by conciliation of the parties and 46,248 were settl^ by other means, 
leaving a balance of 896 cases pending at the end of the year. Whereas 
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of the 39,334 cases lodged before the judicial committees of the probiviral 
courts, of which 34,490 were lodged during the year and 4,844 had 
remained pending from the previous year, 36,476 were settled and 
2,858 only remained pending at the end of the year. 

Certain other data are also of considerable interest. But it may 
suffice to point out here that of the large number of eases submitted 
to the probiviral courts for conciliation purposes in 1932, 26,763 related 
to disputes about holidays, and 37,535 to questions of wages, vdiereas 
only 1,426 cases concerned unlawful dismissals, 19S cases referred 
to family allowances, 590 to bad workmanship, 779 to travelling and 
moving expenses, and a score of othcjr items in regard to which disputes 
were numbered by hundreds only. In other words, statistics show 
abundantly that disputes concerning questions of holidays and wages 
occupy most of the attention of the conciliation committees of the 
probiviral courts. 

The only available data concerning appc^als taken before ordinary 
courts of law against the decisions rendered by the probiviral courts 
bear upon appeals to the Supreme Court. Thus in 1932 there were 
180 cases taken from the probiviral courts to the Supreme (k)urt. As 
65 cases had remained pending from the previous year, it gave a total 
of 245 appeals, of which 71 were dismissed, 69 were confirmed and a. 
new trial ordered, and 27 were settled by other decjisions. In 1933, 
172 appeals were lodged and a total of 184 cases were settled. 

The number of appeals to the Supreme Court is indeed small in 
comparison with the number of cases which were settled by judicial 
decision of the probiviral courts. The explanation for this situation 
is to be found in the fact that in France legal precedents afifocting 
labour matters have long since gained recognition, and the few appeals 
which are now lodgiHl each year aim at remedying an excess of power 
rather than a misinterpretation of a legal right by the probiviral courts. 


4. Summary 


The only tribunals in existence in France for the judicial settlement 
of individual labour disputes arising out of a contract of employment 
between employers and employees or apprentices are th(^ probiviral 
courts. Their first task is to endeavour to settle this dispute by means 
of a conciliation agreement and, where this is impossible, by a j udgraent 
having the force of law. 

Appeals against the decisions of the probiviral courts may be lodged 
with the civil courts when the amount involved in the dispute exceeds 
1,000 francs. There may be a further appeal to the Appeal (Courts 
against the decision of the civil courts provided the sum involved 
exceeds 7,600 francs. 

When the amount at issue does not exceed 1,000 francs an appeal 
may be lodged directly with the Supreme Court of Appeal on the 
ground that the probiviral court has exceeded its powers or infringed 
the law. The Supreme Court of Appeal may also hear appeals against 
the decisions rendered by the civil courts on appeal from the probiviral 
courts if it can be alleged that the civil court had no jurisdiction in the 
case, has exceeded its powers or has transgressed the law. 
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GERMANY! 

1. Introduction 

Sj>ecial tribunals for the settlement of labour disputes have existed 
in Germany ever since the beginning of the nineteenth century. At 
first the labour tribunals were set up in a few localities only and even 
then their scope was not sufficiently determined. Some improvement 
was felt as a result of a Prussian law passed in 1846 which purported 
to define more exactly the competence of the Rhineland industrial 
courts, which dated back to 1810. It was a very useful step, but it 
did not produce all the results expected. For one thing it did not help 
in any great measure to increase the activities of the labour tribunals. 

! In the territory which recently formed the State of Austria the 
settlement of labour disputes is at present still governed by the foriner 
Austrian legislation ; see Legislative Series 1922, Aus. 1; 1934, Aus. 7; 
and 1936, Aus. 4. 
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The number of cases decided by the labour tribunals even diminished 
for some years after the institution of arbitral tribunals in Prussia 
in 1869. 

In the course of time various proposals were made to mo<lify the 
constitution of the labour courts, and in 1890 a law was passed providing 
for the establishment of a rather comjdete system of industrial courts 
with jurisdiction in regard to collective as well as individual labour 
disputes. These industrial courts were composed of a chairman and 
vice-chairman appointed by the local administrative authorities and 
of four assessors elected in equal numbers by the respective groups 
of employers and workers for a pericxi varying from one to six years. 
Representation of the parties by a relative or friend was tolerated in 
practice, although not permitted by the Act. Conciliation played a 
very important part in the procoeKlings before the labour tribunals. 
In fact, the courts which rendered binding decisions in individual 
disputes served merely as conciliation boards in collective disputes, 
where the one purpose was always to effect a settlement by agreement 
between the parties. Compulsory execution of the decisions of the 
tribunals was as yet in its first stages of development. For instance, 
when there was an equal division of the votes of the assessors in making 
a decjision with regard to an individual dispute which had proved 
incapable of solution by conciliatory measures, the chairman, who 
had a casting vote, was entitled to refrain from exercising his right 
so as not to imj)ose on one of the parties a decision which might suggest 
too great comj)ul8ion. Appeals against the decjisions of the labour 
tribunals could, under certain conditions, be lodged before the ordinary 
district courts of law. 

The main defect of the 1890 Act, how^ever, was that it left to the 
local authorities the right to decide whether or not an industrial court 
was to be set up in the locality. To remedy this unsatisfactory situation 
an amendment w^as introduced in 1901 making the establishment of 
industrial courts compulsory in all the communes which had a popula- 
tion of more than 20,000 inhabitants and, at the same time, extending 
the Jurisdiction of those courts to other classes of labour dispute. 

In 1904 further legislation was adopted for the purpose of bringing 
within the competence of the industrial courts labour disputes connected 
with commercial undertakings. Until then only labour disputes relating 
to industrial undertakings had come within their competence. As late 
as 1923 an Order issued by the Federal Minister of Labour regulated 
the procedure before the industrial and commercial courts. But the 
most important enactment on the subject of labour jurisdiction was 
the Labour Courts Act of 23 December 1926 ^ which repealed the earlier 
Acts and laid the foundation for the system of labour tribunals at 
present in force. 

2. The System in Foboe 

In view of the political events and of the new legislation on labour 
matters the Federal Minister of Labour and the Federal Minister of 
Justice were empowered by the National Labour Act of 20 January 
1934 *, which came into force on 1 May of the same year, to promulgate 

^ L,S; 1926, Ger. 8. For a brief survey of the situation just before 
the passing of that Act, see The Administration of Labour Law in 
Germany ’* by Hugo Siefart. International Labour Review^ Vol. XV, 
Nos. 6 and 6, May and June 1927. 

* L,8., 1934, Ger. 1. 
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a new text of the Labour Courts Act embodying the amendments made 
necessary by the recent Acts and Orders relating to labour. 

The new text of the Labour Courts Act of 10 April 1934 ^ became 
operative on 1 May 1934. It abolishes thc^ system of decision procedure 
introduced by the 1926 A(!t to govern the proceedings in labour disputes 
arising under the Works Councils Act of 4 February 1920 * since repealed 
by the National Labour Act of 20 January 1034 ®. The new text incor- 
porates some of the changes that were introduced in the 1926 Act 
by a law passed in 1933 * which did away with the participation of the 
respective emploj^ers’ and workers’ industrial organisations in the 
appointment of assessors for the labour courts, and lays down new 
regulations governing the activities of the Labour Front in this respect. 

The old trade unions and employers’ associations were all submerged 
in one big organisation, the Oermari Labour Front. This put an end 
to the existence of the bodif^s forming the basis of the system of concilia- 
tion, the main object of which was to assist in the conclusion of collective 
agreements The collective agreements which in the past were con- 
cluded by the employers’ and workers’ organisations are now replaced 
by the collective rules issued by the labour trustees, so that the labour 
courts can no longer be called upon to deal with disputes which formerly 
were based on collective agreements and in which industrial associations 
or works’ reprcisentativea could appear as parties. 

The Labour Trustees Act of 19 May 1933* was only intended as 
a provisional measure, but it has since been confirmed by the National 
Labour Act. Tlu^ labour trustees, who are appointed for large economic 
areas determined by the Federal authorities, are Federal administrative 
officials whose task it is to ensure the maintenance of industrial peace. 
To this end they are given, among other powers, the right to prescribe 
collective rules applicable to different undertakings and to lay down 
guiding principles for the establishment rules to be issued by the 
oraj)loyer, and of individual contracts of employment to be concluded 
between employers and employees, who are also called ‘‘ leaders ” 
and “ followers ”. In the i)erformance of their duties the labour trustees, 
who are fourteen in number at the present moment, are assisted by 
permanent advisory boards of experts and in special cases by temporary 
advisory committees of experts appointed by the trustees. 

The principle at the basis of the new social legislation is that the 
whole wwking of the establishment must be bascjd on the personal 
confidence between the leader and his followers for the good of the 
establishment and of the people and State. In establishments which 
employ twenty or more persons confidential councillors are appointed 
from among tlie followers to advise the leader. The number of coun- 
cillors varies according to the number of persons employed but cannot 


1 L.S., 1934, Ger. 5. 

* L,S., 1920, Ger. 1 and 2. 

» L.S., 1934, Ger. 1. 

* L.S„ 1933, Ger. 3 and 6. 

* The Orders, dated 30 October and 29 December 1923, respecting 
conciliation were repealed by the National Labour Act of 1934. They 
were at the basis of the study in Conduction and Arbitration in Indmtrial 
Disputes, pp. 245 et seq. See also “ The New German National Labour 
Act ” in International Labour Review, Vol. XXIX, No. 4, April 1934. 

* L,S„ 1933, Ger. 6, A. 
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in any case exceed ten. A majority of the confidentia] council so formed 
may appeal to the labour trustee against any decision of the leader 
with respect to conditions of em})loyment which does not ap})ear to 
be warranted by the social and economic conditions of the establish- 
ment. 

It is the leader’s duty to promote the welfare of his followers who 
in turn must serve him with loyalty. This loyalty is based on tlie 
concept of social honour newly introduced into labour legislation and 
fostered by the institution of social honour courts 

Apart from these courts then^ are oilier less important institutions 
which cope with labour ditterences. There are, for instaiure, the guild 
councils, composed of equal numbers of employers and workers appointed 
by the guild to settle differeiujcs between the memb(^^s of guilds and 
their a|:)prentiees. The federal administrativi^ authorities, |)articularly 
the industrial police authorities, the inspectorat^e and the Federal 
Insurance Office must also be mentioned in this (jonnectioii. important 
duties may also be delegated to deputy labour trustees ajipointed 
under the National Labour Act by the Federal Minister of Labour, 
who is rt\sponsible for the application by the District- of labour legisla- 
tion enacted by the Reich A large number of disputes are adjusted 
by the legal consultation offices wdiieh w^ere set up by the Labour Front 
for the j)urf)ose of giving free legal advice to employers as well as to 
wage-earning and salaried cmployeiis, with reganl to matters affecting 
their em])loyTnent relationships. This, together with the fact that 
labour relations generally have beijorne more peaceful in Germany 
in recent yisars, explains why the number of disputes settled by the 
labour courts has diminished recently ®. The labour courts established 
in virtue of the Labour Courts Act of 10 April 1934 comprise tlu? local 
labour courts, tluj District labour courts and the Federal Labour Court. 
A brief description of these various labour tribunals is given below. 


Constitution of the Courts 

The local labour courts are established by the Federal Minister 
of Justice in agreement with the Federal Minister of Labour. They 
are independent courts whose jurisdiction extends as a rule to the 
area of an ordinary local court, and in certain cases to larger areas, 
especially where homogeneous economic conditions prevail. Their 
jurisdiction may even be extended in particular cases by special pro- 
visions contained in collective rules. 

The authorities which set up the local labour courts also establish 
the District labour courts in connection with the ordinary district 
courts. But the District labour courts may have a seat different 
from that of the ordinary district courts within the area of the latter’s 
jurisdiction. 


* The reader will find a description of the composition and working 
of these social honour courts in International Survey of Legal Decisions 
on Labour Matters, 1934-35, p. XXIV, and in the I,L,0. Year-Book, 
1933, pp. 317 et seq„ 1934-35, pp. 395 et seq., 1935-36, p. 412. 

* See on this point the note on the competent authorities having 
jurisdiction in labour matters, in International Survey of Legal Decisions 
on Labour Law, 1936-1937, Germany. 

** See further the chapter on Results, pp. 109 et seq. 
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The local labour courts and the District labour courts are divided 
into special chambers, the number of which is fixed by the authorities 
which establish these courts. In the case of local labour courts there 
may also be formed separate chambers for disputes involving wage- 
earners and those involving salaried employees, or trade chambers 
for disputes involving certain groups of wage-earning and salaried 
employees. Trade chambers are always constituted for disputes in 
handicrafts. 

The Federal Labour Court is established in connection with the 
Federal Court and has tlie same seat. The constituting authorities 
are the Federal Minister of Justice and the Federal Minister of Labour, 
who are entrusted with other important duties in connection with 
the Federal Labour Court. 

A Senate corresponding to the chambers in the local labour courts 
and District labour courts is formed within the Federal Labour Court 
by the Federal Minister of » Justice in agreement with the Federal Minister 
of Labour. 

The Act lays down the quorum required so as to give validity to 
the decisions of the various chambers and the Senate. 

Composition of the Cemrts 

The local labour courts. — The labour courts are composed of the 
requisite number of chairmen, vice-chairmen and assessors. In the 
case of the local labour courts the chairmen and vice-chairmen are 
appointed by the Fcideral Minister of Justice in agreement with the 
Federal Minister of Labour. The chairmen and vice-chairmen are, 
as a rule, professional judges. Other persons may not be appointed 
unless their economic position is such that they cannot be regarded 
either as employers or employees and are in other respects qualified 
to hold judicial office. 

These conditions seem reasonable enough when it is realised that 
the chairmen and vice-chairmen have the rights and duties of State 
judicial officers. They may be appointed for a term of office varying 
from one to nine years. After having discharged the duties of chairman 
as his principal office for not less than three years, a chairman may 
be appointed for life. In that case the statutory age-limits at which 
judges retire also apply to him. A chairman is entitled to remuneration, 
but it belongs to the iState Governments to decide whether or not 
remuneration is to be paid to a vice-chairman or to a chairman who 
holds that office in a subsidiary capacity. 

Tlie assessors are appointed half from among employers and half 
from among employees by the Minister of Labour in agreement with 
the president of the ordinary District court. They are appointed 
for a term of three years and selected in suitable proportions from 
nomination lists sent in by the German Labour Front and by certain 
public bodies mentioned in subsection 2 of section 22 of the Act^. 
In drawing up nomination lists the German Labour Front must include 
an equal number of owners of undertakings and employed persons, 
and in so far as a corporate organisation of separate branches of industry 
has been established in virtue of Federal laws, the nominations must 
be made in agreement with the special industrial organisations. For 

‘ See also the Order dated 5 December 1935 (ReichsarbeUsblaiU, I, 
p. 1428) and the General Instruction issued by the Minister of Justice 
on 16 December 1935 {Deutsche Justiz, Year 97, No. 50, p. 1798). 
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the appointment of assessors, business managers and works managers, 
provided that they fulfil certain requirements, are placed on the same 
footing as owners of undertakings. 

The assessors may be either men or women who have attained the 
age of twenty- five years. They must bo German nationals and have 
been occupied for at least one year as employer or employee within 
the district of the labour court. 

The Act i:)rovides that a person may be appointed employers’ 
assessor even though he does not continually employ peoj)le or w^hen 
he is only the statutory representative of a private corporation or 
association or a member of the supervisory council, or if he is a public 
official. On the other hand an unemployed person may be appointed 
as employees’ assessor. 

In each court with more than one chamber there is a committee 
of assessors, consisting of an equal nunrber of employers’ and employees’ 
assessors, which is heard before the formation of chambers, the alloc- 
ation of assessors to the chambers, and the allocation of business, as 
well as the drawing up by the chairman of rosters for the summoning 
of assessors to the sessions. 

Assessors are not entitled to remuneration for their services, but 
they receive (compensation for the loss of earnings and the expenses 
occasioned by the discharge of their duticjs. The .\ct sj^ecifies the 
conditions under whi(^h an assessor may refuse to accept office, or 
be subjected to disciplinary measures or removed from office. 

The District labour cmvrts. — The chairmen and vice-chairmen of 
the District labour courts are appointed by the Federal Minister of 
Justice in agreement wdth the Federal Minister of Labour from among 
directors and permanent members of the ordinary district court, and 
if there is an Upper District court at the seat of the District labour 
court, a councillor of the Upper District court may also be appointed. 
Moreover the business of the District labour court is allocated by the 
president of the ordinary district court with the assistance of one 
or two chairmen of the District labour court. 

In other respects the rules laid down in the Act for the composition 
of the local labour courts apply, mutatis mutandis^ to the (composition 
of the District labour courts. 

The Federal Labour Co\trt. — The chairmen of the Federal Labour 
Court are appointed^ from among chairmen of commission of the 
Federal Court and the vice-chairmen from among chairmen of Scuiates 
or councillors of the Federal Court. As in the case of chairmen and 
vice-chairmen of the inferior courts, the i>er8on8 ai>i)ointed to these 
offices in the Federal Labour (^ourt must as a rule be judges having 
special knowledge and experience in the field of labour legislation 
and social questions. This qualification also applies to the judicial 
assessors, who are selected from among councillors of the Federal 
Court. 

The non-judicial assessors are appointed for three years at a time by 
the Federal Minister of Labour in agreement with the Federal Minister 
of Justice. They iire selected in suitable proportions from lists drawn 
up in the same manner as for the appointment of assessors to the local 
and District labour courts. They too must have been occupied as 

^ The Act does not say by what authority the appointment is made, 
but here again the appointing authorities may be taken to be the Federal 
Minister of Justice and the Federcd Minister of Labour. 
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employer or employee for a considerable time within the German 
Federation. Except for the fact that they may at any time be removed 
from ofiice by the president of the Federal (^ourt, their position is 
otherwise similar to that of assessors in the ordinary labour courts. 


Competence of the Courts 

The Labour Courts Act lays down in section 2 that the labour 
courts, wliatev(T the amount involved, have exclusive competence in 
the following cases : 

‘‘1. In civil actions between owners of undertakings (employers) 
and employed persons (employees) arising out of employment or 
apprenticeships, as to the existence or absence of a contract of emjdoy- 
ment or articles of apprenticeship, out of the negotiations for the 
conclusion of a contract of emf)loyment or articles of apprenticeship 
and out of the effects thereof, and in civil actions arising out of unlawful 
acts where these are connected with the emj)loyment or apprenticeship, 
with the exception of actions r(^spe(;ting an invention by an employed 
person, })rovi(ied that thti question is not merely onc^ of claims to the 
remuneration or (joinj^ensation for the invention, and actions involving 
f)ersons belonging to a ship's crew under section 481 of the Commercial 
Code ; 

“2. In civil acjtions between employed persons arising out of their 
(common em|)loyment and out of unlawful acts, provided that these 
are connected with the employment or apprenticeship. 

Section 3 of the Act extends the competence of the local labour 
courts to complaints not coming under section 2 against owners of 
undertakings or employed persons or to complaints made by them 
against third parties whenever there is a legal or direct economic 
connection between the <;laim and a civil action of the nature specified 
in section 2 which is pending or simultaneously becomes pending in 
the lo(;al labour court and there is no court- solely corai)etent to deal 
with the claim. Civil actions betw'een private corporations and their 
statutory ref)resentatives may also be brought before the labour courts 
if an agreermuit to that effect has been concluded. 

The provisions of the Code of Civil Procjedure enabling the ordinary 
courts to decide their competence ex officio also apply to the labour 
courts, and the latter may declare that they have no jurisdiction in a 
particular case unless the labour trustee has laid down in collective 
rules that a labour court which of itself has no jurisdiction in the locality 
is competent in the matter. 

The jurisdiction of the labour courts may, however, be excluded 
in civil actions arising out of an employment or apprenticeship relation 
governed by collective rules whenever the collective rules issued by 
the labour trustees provide for the settlement of such disputes by an 
arbitration tribunal. It may also be excluded by an arbitration agree- 
ment between the parties under the conditions set forth in the Act 
(sections 91-100) and provided that the employed person concerned 
earns a salary of over 7,200 l^dchsmarks per year. If the agreement 
in the particular (uise does not otherwise stipulate, the arbitration 
(;ourt must be composed of an equal number of employers and employees. 
The award, which m&y be issued by a simple majority of the members 
of the arbitration court, must be filed with the labour court which 
would have been competent to deal with the claim and thereupon 
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acquires the same force between the parties as an enforceable judgment 
of the labour court. 

In the cases specified above where arbitration could be resorted 
to, an agreement could also be concluded between the parties to refer 
the matter to a conciliation board constituted in ac(!ordance with the 
terms of the agreement (sections 101-105), or to submit important 
questions of fact to the decision of a board of experts set up in the 
manner agreed upon (sections 105-107). But in neither of these two 
cases would the jurisdiction of the labour (;ourt be excluded, save to 
this extent, that on the question of fact the court would be bound by 
the findings of the experts. 

The District labour courts are competent to hear appeals from the 
local labour courts and the Federal Labour Cbiirt may hear aj)pcals 
from eithc^r the District labour courts or the local labour courts. The 
rules which govern appeals will be discussed later, along with other 
rules of procedure. 

The Parties 

Apart from the above-quoted sections relating to the competence 
of the labour courts, which incidentally determine what parties may 
appear in suits before these courts, there is given in section 5 a defini- 
tion of the term “ employed jierson ’’ (employees) which, for the purpose 
of the Act, includes wage-earning and salaried employees and apprentices. 
It provides moreover that persons who are not bound by a contract 
of employment but are in a position of economic dependence and 
perform work at the order of certain other persons and on their account, 
for instance, persons engaged in the home industry, are placed on the 
same footing as wage-earning or salaried employees. But statutory 
representatives oi* corporations, public and private associations, public 
oificials and members of the Federal Army or Navy, are not deemed 
to be employees within the purview of the Act. 

Ee'preseidation of the Parties 

The representation of the parties before the different labour courts 
is not uniform. Advocates and persons who plead professionally in 
the courts of law are not admitted as attorneys-at-law or counsel to 
represent the parties before the local labour courts unless they have 
received special authorisation from the German Labour Front in each 
case. But managers and salaried employees of the legal consultation 
offices set up by the German Labour Front to give legal advice to the 
employers and the employees are admitted as representatives provided 
they do not otherwise plead professionally in the ordinary courts of 
law. The legal consultation offices may only represent persons belonging 
to the Labour Front or to trade organisations affiliated to it. In 
the cases in which these legal consultation offices cannot represent a 
party, or if for good reasons — for example, when they consider that 
the party instituting proceedings is bound to fail — they refuse to 
represent such a party, then the chairman of the labour court may, 
according to circumstances, authorise an advocate or any other suitable 
person to represent the party. But persons who defend the interests 
of third parties are not allowed to assist or represent the litigants before 
the labour courts. 

Other organisations may bo placed in the same cjategory as the 
legal consultation offices as regards the representation of their members 
before the courts. 
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In the District labour courts and in the Federal Labour Court the 
parties are represented by attorneys-at-law who must be advocates 
called to the German bar. 

An action may be continued by a legal successor or by a person 
who is empowered by law to do so in place of the original party. 


Procedure 

Local labour courts. — The proceedings in the labour courts are 
goveriicd to a very wide extent by the provisions of the Code of Civil 
iVocedure concerning the procedure in the ordina^ local courts. The 
local labour courts are competent as courts of first instance in the 
systfiin established under the Labour Courts Act. 

The main points in regard to which the procedure does not follow 
the rules laid down in the Code of Civil Procedure may be summarised 
as follows. 

Prelimmary Proceedings 

The complaint, which must ordinarily be made in writing or orally, 
to be recorded at the office of the court, is not deemed to be lodged 
until it is communicated to the defendant. But it may be lodged orally 
on the regular court days when the parties may, without summons, 
appear before the court for the trial of the action. In such cases the 
complaint is only recorded il‘ the case remains unsettled. 

Unless conciliation procedure before another body (sections 101-105) 
has been agreed upon, the oral proceedings begin as proceedings before 
the chairman with a view to reaching an amicable agreement between 
the parties. To this end the chairman discusses freely with the parties 
the matter in dispute and takes such steps as are possible at that stage 
to elucidate the facts of the case. But he must not examine the witnesses 
on oath or obtain evidence on oath from the parties. If the parties then 
and there agree to submit the dispute to conciliation procedure the 
chairman fixes the date for the hearing. 

For reasons of expjdiency conciliation proceedings may be con- 
ducted in private, but otherwise they are public. 

When one of the parties fails to appear for the conciliation proceed- 
ings or when the conciliation proceedings are not successful, the chairman 
decides alone whether the judgment can be given without a hearing 
either by default or on account of the acknowledgment or withdrawal 
of the claim or the abandonment of the case by one of the parties. 
When both parties fail to appear for the conciliation proceedings the 
chairman fixes the date for the trial of the action. It is his duty to 
prepare for the trial so that it will, if possible, be completed in a single 
hearing. For this purpose he may, inter alia, have summonses issued 
to witnesses and experts, obtain official statements, secure documentary 
evidence and issue summonses to the parties. 

The Trial 

The chairman can direct the parties to appear in person at any 
stage of the proceedings and refuse to admit a representative if a party 
has absented himself without cause in defiance of the order. 

The chamber of the court gives a ruling with regard to the challenge 
of members of the court and if the chamber has not a quorum owing 
to the exclusion of the challenged member or members, the District 
labour court gives the decision. 
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Where evidence can be taken at the seat of the labour court, it is 
taken before the chamber. If it cannot be taken at the seat of the court 
but within its district, the chairman may take the evidence, and if 
it must be taken outside the district then the task is entrusted to the 
chairman of the labour court in the district where the evidence is to 
be collected. Witnesses and experts are not sworn unless the chamber 
deems it necessary. 

The proceedings before the court, including the taking of evidence 
and the announcement of decisions, are public unless the court decides 
that publicity would endanger public order, particularly the safety 
of the State, or j)ublic morals. The proceedings are (ionducted in ])rivate 
at the request of cither party if it is alleged that secrets of an 
undertaking, business or invention may thereby be revealed. 

The Judgment 

The judgment is generally delivered at the hearing. When circum- 
stances necessitate a delay, a date of not more than three days later 
must be fixed for the delivery. Unless both parties are abs(^rit, the 

f rounds for the decision arc stated when the judgment is dcilivered. 
n any case a copy of the judgment is communicated to the jiarties. 
The absence of the assessors does not render the (hdivery of the 
judgment invalid. It is enough for the clause wdnch makes the judgment 
enforceable to be previously signed by the chairman and the assessors. 
The judgment itself containing a statement of the facts and the grounds 
for the decision need only be signed by the chairman. It must also 
assess the costs, w^hich cannot include compensation for the loss of 
time or the expenses which the successful party may have incurred. 

The party against whom judgment is rendered by default may 
lodge a protest against it within three days after it has recteived com- 
munication thereof. The protest must be made in writing or b^'^ means 
of a declaration to be recorded at the office of tlie court. 

The Execution 

In order to secure the greatest possible expediency in the settlement 
of disputes which come before the labour courts, the judgments against 
which a protest or an appeal is admissible are made provisionally 
enforceable. If the defendant can show that execution would cause 
him irreparable prejudice, the court at his rccpiest may prohibit in the 
judgment itself the provisional execution of it. 

The Act contains special provisions witli regard to cases of wTongful 
dismissal dealt with in sections 56 et seq. of the National Labour Act ^ 
The object is to make the judgment allow ing an apijJication lor revoca- 
tion of a dismissal actually enforceable only from the time when the 
person dismissed shows that the owner of the undertaking has refused 
to revoke the dismissal, or has failed to notify him wu'thin a. certain 
time-limit whether he elects to revoke the dismissa l or to pay compensa- 
tion. In such cases proof may be given bj'^ affirmation simply. 

Appeals 

An appeal against a decision of a local labour court may be taken 
to the District labour court and thence to the Federal Labour Court. 
In certain cases indicated below the appeal may be taken directly 
from a local labour court to the Federal Labour Court. 


1 1934, Ger. 1. 
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Under section 78 of the Act, the provisions of the Code of Civil 
Procedure governing appeals on a question of procedure against decisions 
of the district courts of laAv apply, mutatis mutandis ^ to similar appeals 
against decisions of the local labour courts or the chairmen of them. 
IMie District labour court decides whether or not such appeals are 
admissible. Furthermore, section 79 lays -down that the provisions 
of the Code of Civil Procedure concerning the reopening of proceedings 
apply, mutatis mutandis, to actions before the labour coimts, and that 
a plea of nullity cannot be baaed on defects in the procedure for the 
appointment ol‘ assessors or on circumstances which preclude their 
appointment. 

Appeals to the District labour courts. — An appeal on either a question 
ol‘ Jaw or a question of fact may be lodged with the District labour 
court against the judgment of a local labour court when the procedure 
of appeal under section 78 is not available, provided that the sum 
involved as assessed by the court of first instance is more than 300 
lieichsmarks or that leave to appeal w^as granted on the ground of the 
very great importance of the action. 

The proceedings belbre the District labour court follow to a large 
extent the rules laid dow^n in the Code of Civil Procedure governing 
the i)rocedure before the ordinary district courts. The provisions 
of the Act governing the preliminary proceedings, the trial, the judgment 
and its execution, arc the same for the Distri(^t labour courts and 
for the local labour (jourts. 

The rul(*s which are specual to District labour courts may be briefly 
stated as follows. The time-limits for lodging an appeal or for stating 
the grounds thereof are in either case a fortnight. New facts and evidence 
must also be produced by either party within certain time-limits, 
otherwise they are not admitted, unless the Distri(;t labour court is 
satisfied that the delay w’as not due to the fault of the party. A case 
cannot be referred back to the court of first instance on the ground 
of a defect of procedure in that court. 

To avoid delays in the proceedings the Act does not allow any 
appeal against the administrative onlers or decisions of the District 
labour court or of its chairman except where the appeal is dismissed. 
An interim judgment of a local labour court as to the grounds for the 
claim is not deemed to be a final judgment for purposes of appeal. 
In dismissal cases the execution of the judgment rendered on appeal 
is subject to the same rules as apply in the local labour courts. It is 
of course obvious that tliere can be no appeal to the District labour 
court in a case which has already been made the subject of a direct 
appeal to the Federal Labour Court. 

Appeals to the Federal Labour Court. — An appeal on a point of 
law may be made to the Federal Labour Court for the revision of a 
judgment of a District labour court if the amount involved is above 
6,(X)0 Reichsmarks or if the District labour court has authorised such 
an appeal on the ground that the action is of fundamental importance. 
But there can be no appeal if the judgment concerns the revocation 
of a dismissal or involves the ordering, alteration or remission of an 
attachment or of a provisional order. 

An appeal against the judgment of a local labour court may be 
lodged directly w ith the Ft’^deral Labour Court if the amount involved 
is above 6,000 Reichsmarks and the other party consents, or the Federal 
Minister of I-.abour declares that an immediate decision by the Federal 
Labour Court is necessary in the interest of the community, and 
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provided also that an appeal to a District labour court has not pre- 
viously been made. 

Here again the provisions of the Code of Civil Procedure governing 
the proceedings for the revision of judgments in civil cases apply, 
mutaiis rmiimvdiSy to the revision of judgments of tuthiT the local 
labour courts or the District labour courts.' And the rules of procedure 
laid down in the Labour Courts Act relating to the challenge ol' numi- 
bers, the pow'ers of the chairmen and assessors and the judgments 
of local labour courts apply also in the Federal Labour Court. The 
Act further provides time-limits of a fortnight either for lodging the 
appli(!ation or for stating the grounds for revision. It does not allow 
revision to be based on the grounds that the judgment of a District 
labour court is itself based on the non-a]:)])lication or incorrect applica- 
tion of a, legal provision or a (;lausc of collective rules a fleeting the 
terms of individual contra(‘ts of employment. Nor can revision be 
based on the im];)roper assumption of territorial jurisdiction, defects 
in the procedure for the appointment of asstissors or circumstances 
which preclude their appointment. 

The A(;t finally confers upon the Federal T^abour Court the necessary 
competence to decide on special appeals under the relevant provisions 
of the Code of Civil Procedure. 

3. Kesults 

As the jiidi(aal labour system at present in force in Cermany is 
based on the Labour Courts Act of 23 December 192(), it will be of 
interest to give some statistics to show' the developments which have 
taken place since 1 July 1927» which is the date when that law came 
into eltect. The figures reproduced in tables T and 11 bellow are taken 
frorrj the official statistics published for the r(isj)cciive years in the 
Vie/rteljahrshefte znr SUitistik des DeMlschen lieichs. Table 1 contains 
statistics on the activity of the labour courts of first instance, while 
table II relates to the District labour courts and the Federal Labour 
Court. 

It will be observed that in 1930 the number of labour courts of 
first instance and of District labour courts was reduceni considerably. 
This is due to reorganisation measures which were taken in Bavaria. 
But the number of disputes handled by the courts during that year 
was none the less greater than that of the preceding years. It was 
greater still in 1031 when the largest number of labour disputes in the 
history of the new judicial labour system, that is 441,243 cases, W'as 
dealt with by the courts. But from then on the number of labour 
disputes has diminished continually. By 1935 it had dwindled to 
188,908 cases. 

Of the various disputes which statistics show to have been brought 
before the courts cither by wage-earning or salaried employees and 
handicraftsmen, a very large proportion w'ore settled by conciliation. 
For instance in 1935, 62,278 cases were adjusted by amicable arrange- 
ment, whereas loss than half that number, that is 26,505 cases only, 
necessitated a settlement by trial and judgment. The tables also 
indicate the number of disputes which remained unsettled at the end 
of each year. The balance of the disputes which are not accounted for 
were settled either by special decisions based on the acknowledgment, 
withdrawal or abandonment of the claims or by other measures. For 
greater details in this respect, the reader must be referred to the sources 
of the information upon which this monograph is based. 
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With regard to appeals dealt with by the District labour courts, 
however, it will be observed that more cases reached settlement by 
trial and judgment than by conciliation. But this situation scarcely 
requires any explanation, for disputes which fail to meet with an 
amicable settlement in one court are less apt to be settled by concilia- 
tion in a higher court. Separate figures are also given with regard to 
appeals against final judgments and appeals against preliminary rulings 
of a lower court or of its chairman. But appeals of the latter kind, 
which usually con(^em matters of procedural law, are much less frequent, 
as may be seen from the statistics given in table II , upon appeals 
against final decisions. 


TABLE I. — LABOUR INDIVIDUAL DISPUTES 


Year 

Number 

of 

labour 
courts 
of first 
iiistauce 

Pending 
and 
lodged 
during 
the year 

Lodged by 

Settled by 

Unsettled 

Employees 

Bandi- 

crafts- 

mon 

Concilia- 

tion 

Trial 

and 

judgment 

Wage- 

earning 

Salaried 

1927* 

527 

164,618 « 

107,95.3 

39,645 

17,020 

65,801 

23,908 

28,354 

1928 

.527 

370.689 

262,833 

89,796 

37,060 

137,280 

62,301 

37,886 

1929 

527 

427,604 

277,640 

109,880 

40,084 

145,603 

69,181 

30,239 

1930 

462 

438,449 

277,022 

123, .552 

37,875 

143,861 

75,122 

39,009 

1931 

4.52 

441,243 

268,262 

138,648 

34,333 

134,399 

75,190 

42,682 

1932 

452 

1 371,592 

225,247 

120,177 

26,168 

114,878 

64,081 

.35,360 

1933 

4.52 

1 261 ,.580 

150,864 

91,049 

19,617 

88,921 

40,185 

18,875 

1934 

451 

200,052 

115,616 

64,895 

19,541 

72,788 

28,629 

15, .338 

1985 

454 

188,908 

105,645 

64,371 

18,892 

62,278 

20,505 

17,242 

1936 

454 

174,476 

103,330 

53,709 

17,437 

59,964 

24,854 

17,187 


* Prom 1 July 1927, date of the couiing into force of the Labour Courts Act of 
23 December 1929. 

* 7,901 cases pending from industrial and commercial courts now abolished. 


TABLE II. — APPEAT^S 


Year 

District Labour Court 

Federal Labour Court 

Num- 

ber 

of 

courts 

Appeals 

pending 

Settled by 

TTiiget- 

tled 

Appeals 

pending 

and 

lodged 

during 

the 

year 

against 

rulings 

lln- 

set- 

Ued 

Appeals against 
judgments 

Appeals 
against rulings 

and 
lodged 
during 
tht? year 
against 
judg- 
ments 

Concil- 

iation 

Trial 

and 

judg- 

ment 

Cases 

pending 

and 

lodged 

during 

the 

your 

Cases 

unset- 

tled 

Cases 

pending 

and 

lodged 

daring 

the 

year 

Cases 

unset- 

tled 

1927 

80 

4,004 ^ 

_ 

1,378 

1,349 

|||||■| 

mi 

128 » 

87 

11 


1928 

80 

13,497 

— 

6,097 

2,213 



762 

369 

88 

1 

1929 

80 

16,738 

— 

7.289 

2,984 



059 

239 

72 

4 

1980 



3,654 

8,776 

.3,211 



963 

BUS 

118 

3 

1031 

00 

20,633 

3,841 

8,874 

2,943 



982 

206 

119 

5 

1932 

60 

17,220 


7,233 

2,161 



831 

161 

161 

10 

1033 

58 

10,774 

2,390 

4,166 

1,823 



479 

88 

113 

1 

1934 

58 

7.873 

1,344 

3,120 

995 


68 

350 

01 

60 

2 

1035 

60 

mamm 

1,171 

8,211 

1,226 

1,142 

62 

407 

02 

64 

— 

1936 

50 

7,016 

1,123 

3,274 

1,073 

1,171 

72 

307 

119 

74 

2 


Lodged during the second half of 1927. 
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4. Summary 

The judicial machinery for the settlement of labour disputes now 
in existence in Germany appears a trif le compUcated when the numerous 
details of procedure are examined. But as a judicial system it is relatively 
simple. It consists of a hierarchy of labour courts comprising local 
courts, District courts and a Federal court. The local labour courts 
serve as courts of first instance for the various districts. The District 
labour courts are competent to hear appeals from the different local 
courts within the district. In the last resort an appeal against the 
decision of any local court or District court may be taken to the Federal 
Labour Court. 

All these labour courts are composed of a requisite number of chair- 
men and vice-chairmen, who must as a rule be judges having special 
knowledge and experience of labour questions, and of assessors chosen 
from among employers and employees. Their task is to settle labour 
disputes arising out of the conclusion or interpretation of individual 
contracts of employment or articles of ai)prenticeship and to deal with 
civil actions based on tortious acts connected with the employment 
or apprenticeship. 

Tlie j)roceedings before the labour courts are governed by the rules 
of procedure laid down in the Labour Courts Act, and when those 
rules are either insufficient or inaj)plicable the provisions of the Code 
of Civil Procedure apply. 

Tlie jurisdiction of the labour courts may under certain conditions 
be excluded by arbitration, in accordance with the provisions of the 
collective rules or of an arbitration agreement between the parties, 
in which case the award of the arbitral tribunal is given the same force 
as a judgment of a labour court. 
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ITALY 

1. Inthoddction 

In Italy, as well as in other countries where special tribunals have 
been instituted for the purpose of adjusting individual labour disputes, 
one of the objects in the mind of the legislator, particularly in the 
early days, was that such disputes should be. submitted to the expert 
judgment of representatives of the parties concerned. The idea had 
already been carried out at the end of the year 1878 in the district 
of Ck)mo. There probiviral councils composed of equal numbers of 
employers and workers discharged the dual functions of a conciliation 
board and of a judicial tribunal for the settlement of labour disputes 
which arose in the silk industry^ The results obtained under the 
system in force in that particular locality were both criticised and 
praised. Very soon numerous proposals were made before the legis- 
lative assembly with a view to the setting up of special labour tribunals 
in other parts of the country. 

' Cf. Lessona : Codice dei Probimri, p. 6. 
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The first national law enacted on the subject was the Probiviral 
Courts Act which was passed on 15 June 1893. It provided Ibr the 
establishment of probiviral councils composed of not less than ten 
and not more than twenty members chosen in equal numbers from 
among employers and workers. The probiviral coiuuiiis w€*rtj set up 
by Royal Decree on the proposal of the Ministers of Justicre, and of 
Agriculture, Trade and Commerce, and after consultation of the 
different trade organisations. A chairman and a vi(*,e-chairman were 
appointed by Royal Decree on the proposal of the Minister of AgriiMilture, 
Trade and Commerce. Each probiviral council comj)rised a conciliation 
board and a probiviral court. The coiKjiliation board was (!om posed 
of one employer and one worker and of the chairman of the (council. 
In the latter’s absence the chair was taken by the vice-chairman of 
the (council. The probiviral court was composed of the same chairman 
or vice-chairman and of four other members, two representing the 
employers and two the workers. 

The jurisdiction of the probiviral councils covered all disputes 
which arose out of a contract of employment or apprenticeship 
between an industrial employer and his employ(Hjs, provided the 
amount involved in the dispute did not ex(^eed the sum of 200 lire’. 
The decisions of the probiviral courts were final excjcpt where ilie 
court had no jurisdiction or had exceeded its powers. In the latter 
case an appeal could be lodgtKl before the magistrate in the locality 
or the court of first instanc<i depending on the amount involved in 
the dispute, and from there could be taken to the Supreme Court. 
The probiviral court could also discharge the functions of an arbi- 
tration board for disputes where the amount of the claim w^as more 
than 200 lire. 

For the competeiKJO of the probiviral courts in the case of collective 
labour disputes, the reader may be referred to the Intern.ational Labour 
Office’s study of conciliation and arbitration in Italy’*. 

The main defect of the judicial labour system established in virtue 
of the Probiviral Courts Act was that it did not make compulsory 
the institution of labour courts in all centres of industrial importance. 
Moreover, the jurisdiction of the courts did not extend to claims for 
more tlian 200 lire or to cert-ain classes of employees, such as those 
employed in transport, maritime or agricultural undert;akings, or to 
commercial employees. 

The Decree of 1 May 1910^ re8[)ecting the employees of private 
undertakings called up for military service provided for the setting 
up of Arbitration Commissions whenever nec(»8sary to settle all disputes 
relating to those employees. These commissions w'cre composed of 
five members appointed by the President of the Court of the district 
where the commission was to sit. The chairman of the commission 
w'as chosen from among the judges of the Court. The other members, 
two ordinary members and two substitutes, were sele(;ted in equal 
numbers from among the owners of commercial or industrial estab- 
lishments and from among the employees of private undertakings. 
Appeals against the decisions of theses commissions could be lodged 
before a Central Commission set up in Rome and composed in the 

’ This figure was subsequently raised to 1,000 lire by an Act of 20 
March 1921. 

^ Conciliation and Arbitration in Industrial Disputes, p. 424. 

® Bulletin of the I rUcr national Labour Office- (Basle), Vol. XI, p. 176. 
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same manner as the various commissions, with this difference that 
the chairman of the Central Commission had to be appointed from 
among the members of the Supreme Court of Appeal. 

The foregoing provisions were not repealed by the Legislative 
Decree of 9 February 1919^ relating to the compensation to be paid 
to salaried employees in case of tlie termination of contracts of 
employment concluded for an indefinite juried of time, which provided 
that, pending the issue of an Act establishing probiviral councils and 
dealing with contracts of employment, Joint Commissions composed 
of equal numbers of representativ^es of employers and employees were 
to be established in every chamber of commerce. 

One of the first legislative decrees issued after the advent of fascism 
in Italy and dealing with individual labour disputes was the Decree 
dated 2 De(embcr 1923^ relating to the settlement of disputes based 
on the contrards of employment of salaried employees. It abolished 
the Arbitration (-om missions established in virtue of the Legislative 
Decree of 1 May 191(5 and the Joint Commissions set up under the 
Ix^gislativ(i Decirce of 9 February 1919 which have been referred to 
above, and rejdaced them by a system of Arbitration Boards. Those 
were instituted in the fdiief town of each province and wore composed 
of a chairman and eight members, four of whom (two principal and 
two substitute members) Mere selecte<l from among the persons engaged 
in industry and commerce and four from among the salaried employees 
in j)rivate undertakings. These provincial boards were competent to 
dtjal M’ith individual disputes affecting the rights of salaried employees 
based on contracjts of employment concluded either for a definite or 
for an indefinite period of time, provided the amount involved did 
not exceed the sum of 20,000 lire. 

Appeals against the decisions of these arbitration boards could 
be lodged before a Central Board which had its seat in Rome. It w^as 
composed ol' a councillor of the Supreme Court or of an officer of the 
judiciary of equal rank who acted as chairman, and of twelve members 
ehosen in equal numlxirs from among officers of the judiciary of lower 
rank than the chairman or from among other persons having had 
sound legal training, from among persons engaged in industry and 
commerce and from among their employees. In this case also half 
the members were only substitutes. 

That system of arbitration boards continued in existence for some 
years alongside th(^ probiviral courts. Both remained unaffected by 
the Trade Associations Act of 3 April 1926 * which provided mainly 
for the settlement of collective labour disputes by special labour 
sections of the courts of ap|)eal composed of three" judges and two 
assessors, one rej)rc8enting the employers and one the workers. But 
it was also stipulated that appeals against the decisions of the probiviral 
courts and arbitration boards and other bodies having jurisdiction 
with respect to individual contracts of employment would henceforth 
lie with the labour 8t?etion8 of the ap|:)eal courts.^ 


^ L.S., 1919, It. 3. 

® L.S, 1924, It. 4. 

9 L.S., 1926, It. 2. 

* In Italy these special sections are called Magistrature dd Lavoro, 
often translated simply by “ Labour Courts 
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Two years later a great innovation was brought about when the 
Royal Decree dated 26 February 1928 ^ laid down new regulations 
for the settlement of individual disputes arising out of employment. 
It abolished the probiviral courts which had been in existence since 
the passing of the Probiviral Courts Act on 15 Junej 1893 and the 
Arbitration Boards set up under the more recent Legislative Decree 
of 2 December 1923. Individual disputes which in the past had 
fallen within the (iompetence of the probiviral courts and the Arbi- 
tration Boards, and those which arose out of employment relations 
governed by collective agreements w^ere henceforth to be settled by 
the magistrates or by the courts of first instance, according to the 
amount involved in the dispute. 

The 1928 Decree did not necessarily imply a departure from w^hat 
had previously been the position in Italy as regards the in (elusion 
among the members of the sjxicial labour tribunals of an equal number 
of rej)resentativea of employers and of employees. The Decr(»e provided 
that the magistrates and the courts of first instance were to be assisted 
by two citizens, one representing the employers and one the employees, 
wdio would have to be ex])erts in labour problems. But these experts 
w^ere not entrusted w'ith regular judicial functions, and their appoint- 
ment was not compulsory save at tlie request of, and upon their 
nomination by, the parties to the dispute. The D(H*ree also containtMl 
detailed provisions concerning questions of competence and of procedure 
in regard to ordinary actions and to appeals. A report ® recently 
published by the Italian Government shows that satisfactory results 
were obtained in the course of the six years during which the 1928 
Decrcic remained in force. Minor defects however came to light as 
a result of the experience acquired and in 1934 certain amendments 
were made. 


Tite System in Force 

The settlement of individual labour disputes is now' governed by 
the Individual Disputes Act of 22 January 1934, as amended by the 
Royal Decree of 21 May 1934®, which contains detailed regulations 
with respect to the functioning of the labour judiciary. In substance 
this Decree embodies the provisions of the 1928 Decree, together with 
a few additional rules relating to matters of procedure and certain 
provisions extending the competence of the labour judicial authorities 
to disputes arising out of the employment relations between individuals 
and public bodies, and to disputes arising out of share tenancy relations 
governed by collective contracts. It is interesting to note that the 
latter type of relationship, although in essence a relation of partnership, 
is here brought within the sphere of employment relationships. This 
step had already been anticipated by the courts, which decided that 
the relationship of share tenancy could be governed by collective 
agreements of employment even before the enactment of a specific 
law to that effect. * 

1 L.iJ?., 1928, It. l-A. 

* Cf. International Labour Review, Vol. XXX. No. 4, October 1934, 
pp. 509 et seq. 

® L.S., 1934, It. 2. 

® On this point see International Survey of Legal Decisions on Labour 
Law, 1932, Italy, No. 13. 
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Another change of conHiderable significance is that while the 1928 
Decjree left the legally recognised association for the category to which 
the complainant belongs free to offer its services for the amicable 
settlement of the dispute, under the 1934 Decree such conciliation 
]:)rocedure is (jompulsory. This special feature of the Italian system 
is d(ralt with below together with other questions of procedure. 

ConfitUution and Corn position of the Courts. — There are strictly 
speaking no separate labour courts in Italy for the settlement of indi- 
vidual labour disputes. The ordinary judicial authorities deal with 
such disputes, but are cotnposed in a different manner. The magistrate 
and the tribunal of first instanc?e are assisted in labour cases by two 
assessors who are experts in labour problems. One of these experts 
is a representative of the employers and the other belongs to the 
working class. Both an^ sele(4ed from among persons mentioned on 
lists drawn up by the labour and social welfare section of the provincial 
ecsonomic councjils of the corporative system on the recommendation 
of the various legally re<;ognised trade assocuations. 

In so ffxr as it is possible the assessors are appointed from among 
})ersons (jonnected with the same (;ategory of undertaking as that to 
which the paiiies to th(^ dispute belong. Similarly, when the lists are 
dra wn up, due n^gard must be had to the various kinds of undertakings 
in the distrittt and employers nuist be equal to the number of persons 
(4iosen from atnong employees. The persons selecjted must be Italian 
citizens, havtj attained the ago of twenty- five years and have resided for 
at least thn^t^ years within the jurisdiction of the magistrate’s (?ourt or 
the Jaw (?ourt. They may be disqualified on various grounds, for instance, 
if within the tw'^o preceding years they have incurred disciplinary 
jHUialties imposed by tluj trade association to which they belong, or 
if tliey occupy a position of management therein, if they arc bankrupt 
or if their moral and political conduct is proved unsatisfactory. 

A n^muneratiori is granted to assessors wdio take part in a (;ase, 
and their travelling expenses are reimbursed to them by the State. 
But if they fail to attend at a hearing to which they were duly summoned 
they are liable to a firu^ not ex(jeeding 500 lire imposed by order of 
the magistrate or the president of the court and against this no appeal 
is allowed. 

A noteworthy feature of the system is that the magistrate or the 
law court may decide a case without the help of assessors if it is found 
impossible to appoint fully qualified persons, if the dispute is of a 
sj)ecial character, or if the parties w^aive their right in that respect 
or, again, if the persons appointed as assessors fail to attend. But 
a new" rule contained in the 1934 Decree requires the labour sections 
of the ai)pecal courts ^ to be completed by the addition of two more 
judges whenever asst^ssors for one reason or another are not i)resent 
to lend their assistan(;e. 

Comjtctenm of the Courts. — A concise and yet complete account 
of the competence of the labour courts under the Royal Decree of 
21 May 1934 can b(\st be given by quoting the first two section.s of 
that Act, w'Jiich read as follow\s : 

“ 1. The following disputes shall settled by the magistrates 
(pretori) or by the law' courts (trihunali) within the limits of their 
respective jurisdiction with regard to the sum involved in accordance 
with the regulations laid dow^i by this Decree : 


See, ])eK»w, tiu? st»ction on Appeals, p. 121. 
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“ 1. Individual disputes arising out of einployinont relations 
which are or may be governed by (Collective agreoincMits or 
other rules having the force or efTeet of collectiv(c agreements 
under the provisions of Act No. 503 of 3 April 192(i* and of 
Royal Decree No. 1130 of J July 192(i- ; 

“ 2. Disputes relating to share tenancy which is gov(>rn(cd by 
collective agrecMuents : 

“ 3. Dispjit('s respeding the civil liability of employers and 
employees with respect to tlu^ trad(> associations under the 
fifth |)aragraph of section 10 of Act No. r)()3 of 3 Aja’il H)3()“; 

“ 4. Disputes arising out of the emf)l()ymenl relations of persons 
employed by public bodices of any kind. 

“ The provisions of the laws in force shall (‘ontinue to aj)ply to 
dis])iites arising out of tht‘ emplovnient relations of persons eiuploved 
by a public body of any kind^. 

“2. The general n^gnlations n‘s]>ecting com]U‘t(‘nce a!id piocedure 
in case of bankru])tcy shall continue to ap})ly (‘V(‘n in the case of the 
disput<‘s sfiecitied in the f)receding section. 

“ The jurisdiction of harbour authorities under tlie ])rovisions of 
th(* Mercantile Marine (Vk 1(‘ aod th<^ uu‘asures aiucnding it logi t luT 
with the jurisdiction set up by L(‘gislative Decree No. 232 of 1 l‘\4)ruary 
1920^^ convertt'd into an Act by A(4 No. o97 of 21 Marcli 192()“ respite! ing 
the institution of dock labour ollices and by L(‘gislalive l)ecr(*e No. 
2285 of 28 D<»cemlKT 1034’ (MaivcTted into an Act by Act No. 2037 
of 22 December 1027^ sliall riuuain unaiTecitHl. 

Further, the piovisions of Act No. 547 ol‘ 24 D(*c(*inbtT ISOb 
res|)ecting the giving of iioticu*. on the. e.\|)iration (4 a l(*as(; shall remain 
unan’ect€*d evem when the noti(.^e relates to a share t(‘nancy contract 
covered by subsection 2 of section 1. 

In the applicjation of this l(^gislalion border-line^ cases are bound 
to arise which will bring out doubtful points in its intiapritation. 
But for the purpose of a g(uun*al outline it iTiay bii considcTcd clear 
enough not to require any sf)ecial comments h(*re. 


^ Act resfxxjtiiig tlic legal regulation of collective relations in connect ioji 
witli employment. L.S., 1920 (It. 2); ainendmeiit 1930 (it. a). 

- Royal Decrcje issuing rules for tlie administnitiou of .Ai^t No. ryiVS 
of 3 A))ril 1020. />. N., 1020 (It. 5); ainendiiuait 1931 (It. I). 

“ The secticjri 10 referred to stipulates that : “ Fmployi'rs and workers 
who fail to observe tin* cf)]l(»ctiv(^ contracts anil general rules ti) which 
they are subject shall be liable at civil law for such failnri': both to the 
aissociation of employers ajid to the association of workers which concludt'd 
tlie contract. ” 

* (^f. Inter mitional Survey of Tjvyul Decisions on Labour Law, 1934- 
J 935, Italy, No. 28. 

® Legislative Decree rcsjiocting tlie institution of dock laliour otti(*(.vs. 
L,S., 1925 (It. 1). 

® GazzeMa Ufficiale, 20 April 1020, No. 92, ]). 1072. 

’ Decree to amend Act No. 50 of 12 February 1903 estalilisbing an 
autonomous harbour authority for the port of Genoa (section I, IT, 
Regulation of labour). (GazzeMa Uffwmle., 31 January 1925, No. 25, j>. 420.) 

" Gazzetta Ufficiale, 23 January 1928, No. 18, p. 308. 
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It must be added, however, that the respective competence of the 
courts entrusted with the settlement of individual labour disputes, 
and of the labour sections of the appeal courts set up for the adjust- 
ment of collective labour disputes, lias become more defined as a result 
of the decisions rendered by the courts themselves, which decreed 
that there could be no collective dispute unless the interests of the 
legally constituted trade associations were involved. This amounts 
to saying that these associations must be parties to the dispute for the 
dispute to be considered as a collective dispute outside the jurisdiction 
of the labour courts contemplated in this study 

Thus a dispute must be considered as individual where the action 
is brought for the purpose of obtaining recognition of individual pro- 
prietary rights which, w'hile based on the application of a collective 
agreement, are not to be identified with the interests of a category 
of employers or w'orkers whose protection belongs directly and 
exclusiv(^ly to trade associations For the same reasons it was held 
that a dispute between an employer and the workers of his undertaking 
is not a collective disputes altliough it relates to the application of a 
(^ollective agreement and concerns the whole category of employers 
and workers in a branch of production *. 

The do(;trino to be inferred from another analogous decision has 
been summarised as follows : 

“ A disfmte which, although arising from relations connected with 
cmiployment regulatc^l by collective agreements, has not for its sj^ecific 
object the regulation of collective relations connected w^ith employment 
and does not affect the common interests of persons belonging to each 
of the oi)j)08ing vocational (categories, cannot be regarded as a collec.tive 
dispute *. ” 

In the diff(?rent cases to which reference has been made the compe- 
tence of file (courts entrusted with thi? settlement of individual labour 
dispute's w^as admitted. 

Stress must be laid on the fact that the jurisdiction of the courts 
d( 3 es not exclude adjustment of disputes by arbitration. The Act 
sp(?cifie 8 that the disputes referred to in section 1 may be submitted 
by the parties to arbitration in accordarujc with sections 8 et seq. of 
the Code of Civil Pro(;edure. But no effect will be given to clauses in 
collective agreements and in rules having the force thereof by which 
it is provided that individual dispiitc^s arising out of the application 
of the (K)lloctive agreement shall be decided by arbitrators or arbitra- 
tion boards aj)pointed by the contracting assexaations, or that such 
disputes shall in any way be withdrawn from the competence of the 
courts. To all intents and puri)oses a provision of this sort would be 
null and void. 

As a rule actions are brought before the magistrate or the court 
of law of the district in which is situatc'd the business or dependency 
thereof to which the employee belongs or where he has been employed. 


^ The jurisdiction of the labour sections of the appeal courts with 
regard to collective disputes lias already btjon dealt with in Goncilidtion 
arid Arbitration in Industrial Disputes, pp. 439 el seq., and pp. 454 et seq. 

® Of. International Survey of Legal Decisions on Labour Law, 1930, 
Italy, No. 24. 

^ Of. opus ciL, 1929, Italy, No. 10. 

• Ibid., No. 11. 
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The Parties and their Re'presentative^. — In labour disputes the 
parties may appear in iKsrson or be represented either by a solicitor 
or by the secretary of the legally recognised association or by the 
person acting in his stead, who may himself appear in jKirson or through 
a solicitor. The assistance of an advocate is permitted in proceedings 
before the appeal courts only. 

To facilitate the adjustment of disputes the representative must 
also be given power to accept a compromise. Moreover, the magistrate 
or the president of the court may at any time order the appearance 
of the parties in person. 

From the time he has attained the age of fifteen years a minor 
who is a party to a dispute has all the rights of an adult person, but 
the tribunal may require that he be assisted by his legal guardian if 
this is deemed desirable. Also in urgent cases tlie magistrate or the 
president of the court may grant ex officio free legal assistance to an 
indigent party. 


Procexlure 

The proceedings in the judicaal settlement of labour disputes are 
governed by the detailed rules contained in the Individual Disputes 
Act of 1934, which reprodu(;es those laid down by the 1928 Act and 
introduces a few minor additions. It i.s unnecessary to describe in detail 
such administrative regulations as those which specify that documents 
and judgments are to Ixj drawn up on paper bearing a stamp of 3 lire 
in proceedings before a magistrate, a stamp of 5 lire in prof^eedings 
before the appeal courts or of 10 lire in Supreme Cburt easels ; and 
that the stamp duties or registration fees payable wdth respect to 
judgments are to be reduced to a half of what they are in ordinary 
civil actions. But some of the main features of the proceedings are of 
interest, particularly as regards the part played by the legally recognised 
associations. 

Jnteroention of the Legally Eecognised Associatiom, — One of the 
characteristic features of the procedure follow^ed in the settlement of 
labour disputes in Italy is that in the cases coming under subsections 
1 and 2 of section 1 cit<5d above an action ciannot be maintained before 
the Courts unless notice of the dispute has first been given to the legally 
recognised association for the category to which the complainant 
belongs, even if he is not a member of the association. That association 
must offer its services for the settlement of the dispute in collaboration 
with the association for the category to which the defendant belongs. 

The 1934 Decree added a new provision to the effect that if the 
dispute is settled and the amount involved docs not exceed 5,0(K) lire, 
a record of the conciliation agreement signed by the parties and hy 
the secretaries of the two associations or by the persons acting in their 
stead and deposited with the magistrate’s court shall be deemed to 
have executory force within the meaning of the Civil Procedure Code. 
If conciliation proceedings are unsuccessful, the association must give 
notice thereof to the complainant, who after the expiration of a period 
of two weeks may institute judicial proceedings. 

The r61e of the associations docs not stop there. In the cases specified 
under subsections 1 and 2 of section 1, where an action is based on 
the non-fulfilment of a collective agreement or of rules which have 
the force and effect thereof, the legally recognised associations may 
intervene at any time, even at the appeal stage and even though notice 
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has not been given by them. In such eases proceedings before the 
labour tribunals will be adjourned at the request of the association, 
of the? f)arties or ex officio, if the settlcnient of the ease is connected 
with a collective dispute, in respect ol’ whi(!h proceedings between 
th(^ associations conciTued are actually pending before the labour 
judiciarx in a(‘cordance with section 17 oi‘ the Trade Associations Act 
of 3 April U)2(i ^ Avhicli providtss that “ actions relating to disputes 
arising from coII(M,tive relations conn(K*ted with einjdoyinent shall 
t)e brought c^xclusi vely by l(^ga.lly rct^ognised associations ...” belore 
the lal)our sections of the a])pc^al courts. 

I^rdi minarff Proceedinfjs. — The lodging of a complaint or of an 
iiit(U‘V(^jition in labour matters is subject to definite formaliti(\s laifl 
down in the 1034 Decree. The ajrplication must b(‘ in writing, signed 
by tlie f)arties or tluur re])rcsentatives, and must contain various 
f)articula.rs, su(;h as tljc names and addresses of tin? parties, and give 
th(j grounds of t he ( laim. It must Iw^ accomj)ani(Hl by a sum sufheient 
to cover tin* cost ol‘ communicating the application and the r(4(‘vant 
docuiiK'uts to the otJuT ])arty. At tlie saiiie time that he communicates 
these various documents, the cleik of the court fixes a date for the 
preliminary liearing. 

If tlie plaintilf fails to a|)j)ear at this hearing and the defendant 
do(‘s not r(‘quest thal^ the case be h(\*ird in default of tlu^ plaintiff, or 
if both parties fail to appear at any otlicr stages f)f the proceedings, 
th(? case is struck off the list. If the ded’endant fails to appear at th(‘< 
preliminary luNiring or if one of the jiartbs fails to apfiear later, the 
f)ro(‘e(Mlings are continued by default. The defaulting party may 
interv(m(‘ sulisiapiently and show cause for his absence, but the orders 
or d(M'isi()ns issiie<l meanwhile remain valid. 

The [lurpose of tli<‘ iireliminary hearing is to allow the parties to 
raise questions of competence and of ])roceilure, to indi(‘at(^ their inten- 
tions as regard the dispute or to withdraw^ their claims. If they persist 
in the dispute, tin* magistrate or the ])r(‘sideiit of tlie (;ourt must first 
imdcMVour to persuade them to eome to an ami(;ablo arrangement. 
This attempt at eoneiliation must be renewed at any time whenever 
an opportunity arisi's in the course t)f tlio procee^dings. 

H(Te again the 11134 Decree introduced an clement of progress by 
stiyiulating that in tlie event of an agreement being rea(?li(;d, it must 
be signed by the jiarties, the magistrate or the president of the court 
and tlie clerk, and tli(ui filed with the clerk, who is liy order authoristid 
to issue a copy of it. in executory form. 

When conciliation fails at the preliminary hearing the case may, 
uf)on the joint riMpiest of tlie parties, b(^ heard at that hearing. If no 
siicli request is made, a date not more than twenty days later must 
be fixed for the trial. 

The Trial. — The trial of a labour dispute before the magistrate or 
the (‘ourt of first insta.iu!e is very similar to a trial in ordinary civil 
cases. 

The Act lays down various time-limits for the production of the 
evidence and the hearing of witnesses. It is in this particular respect 
that the assistance of the assessors is specially valuable. Whenever it 
is deemed ne(?essary, enquiries may be ordered. One or more technical 
advisers may be appointed to assist the tribunal during the wdiole 


1 L.S., I92fi, It. 2. 
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of the enquiries or any particular part of them if the nature or tlio 
complexity of the investigations renders this measure necessary. The 
experts give their opinion in eha?nbers, or by a statement in 'v\ riling. 
The court, deliberates separately. At tJie termination of tiie enquirv 
the Court summons the imrties to a. hearing uJiicIi must b(> held not 
more than twenty days later. Unless it is imi>ossible to settle? tlie ease 
at that hearing, no furtlier adjournment is allowed. 

Judqjnmt and Execution. — Once a decision has hrvn reached by 
the magistrate or tlu? tribnnnl respe<'ti!ig tin? wJiole or |)art of a dispute, 
judgment is pronounced. A judgment is also y)ronounced when for 
reasons oi' lack of jurisdiction or other reasons it is iniy)ossibJc to settle 
the dispute. 

A judgment may specify liow the costs ol‘ an action arc to be borne. 
It may also grant an ordt'r for ])rovisional cnfbri-criicnt on b<‘half of 
tlie party who so requests. Ikdore the MKM Act judgnuaits which 
were subject to appeal (iould only in* enforced in respect of lliat part, 
which was dealt willi by t he order for provisional eTiforcenu'nt , But 
under that Act the tribunal may, if it app(‘ars that a stay of cxis-ulion 
could b(i a sour(‘C of injustice, ord(T the w hok' judgnKMjt to he (?ni'orce(l 
in spite of the appeal. If the airiount involved in th(‘ judgni(*nt or in 
that part of th(\judgmeMt which is tlie siibj(‘ct of an order for provisional 
enforcc'inent (?.\<iecds 2,()(K) lire, the trihnnal may, if serious r(‘ast»ns 
render tliis desirable, reduce that amount or (‘ven eflect a stay of 
execution. 

These rules also apyily to the execution of arbitration awanis whii/h, 
as nuMitioned above, may be r<?sorted to for th(‘ s(‘ttl<‘m(‘nt of individual 
dis]>ut(?s. But they are not ol‘ course «ap]>li(‘able to the cx{?cu(ion ol’ 
decisions arrived at by tlu? interv(?ntion of the trade associatiiins 
oon(?('rned or by ami(?able settlement lietwcen the parties, siiure tluue 
can be no appeal against a settlement v\hich is the result of conciliation 
proceedings. 

Appeals. — Appeals against the decisions of tiie magistrate? or of 
the court of first iustan<?(? may be lodged before tlie labour (‘ourts 
and from them the appeal may in certain eases be? taken to tin' Siijireme* 
Court. 

The labour sec?tions of the Appeal Courts — Maejistrature dd laroro 
— which serve as courts of ayipeal for individual labour dispute's w(?re 
established in virtue e)f the Traeie Associations Ae-t of H)20 ^ as courts of 
first instane?e for the judie?ial selticmcnt of e'ollective labour elispiites 
which could not be? adjusteel by the conciliation e'lforts rnaeie by tJie 
0(?cupatioiial assoc'iations, the f?orporiitioii or tJie Ministry of Corpora- 
tions. They consist of special sections of tlie rf?gular e?ourts of af)]>e'al 
and an? composed of three judges — one a presielent of a see-tiejii of the 
court of appeal and the other two councillors eif the? court of appt?a.l — 
together with two citizens, who must be exjierts in preiblerns of jirexluc- 
tion and labour, specially apjiointcd on each e)e?e?asie)n, with proper 
judicial functions 

The Appeal Courts are competent to hear apjicals whi?nevcr the 
amount covered by the judgment exceeds the sum of 2,000 lire. The 

1 7y.S., 1926, It. 2. 

*■* The operation of tlic labour st'ctioiis of the Ayiyieal Courts wdth 
resj^ect to collective labour disputes has already lieen described in 
Conciliation and Arbitration in Industrial iJisjyutvs on yip. 439 et seq. 
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appeal must be lodged within fifteen days from the time of the com- 
munication of the judgment to the party concerned and no interlocutory 
decision affecting either questions of law' or of procedure may be contested 
otherwise than in conjunction with the final judgment. 

An appeal may also be lodged, in conformity with the provisions 
of the Civil Procedure Code, against arbitration awards rendered in 
individual labour disputes, in which the sum involved exceeds 2,000 
lire. In labour cases how^evc^r the security for the payment of the fine 
prescribed in sections 499 and 500 of that Code is not required. 
Furthermore the provisions of section 87 ^ of the Royal Decree of 1 July 
1920 apply, and the task of the Appeal Court may be either to review , 
to quash or to annul the decision appealed from. 

There may b(i in the last resort an ap^xjal to the Supreme Court 
against the final de(jision of the Appeal Courts. At the same time 
preliminary judicial decisions rendered by the labour courts may also 
be attacked. 

The procedure in the Supreme Court- is governed by the rules of 
the Civil Procedure Code subject to the provisions of sections 90 and 91 
of the Royal Decre(j of 1 *luly 1926 relating to the intervention of the 
OowTi Attorney of the Appeal Courts in labour disputes. The object 
of an appeal to the Supreme Court is the annulment of the judgment 
ol* the low'cr court. If the decision is annulled the Supreme Court may 
refer the cas(i back to the court which had rendered the judgment 
or to another court. And the court to wdiich the case is referred back 
must in every (?ase comply with the decision of the Supreme Court 
respecting the point of law on which the latter has giv^en a decision. 
It is provided that in the interest of law the Attorney-General of the 
Supreme Court has the right to appeal ex officAo against decisions of 
the courts in labour matters, in conformity with section 519 of the 
Civil Procedure Code. 

Apart, from the labour judiciary described above, there also exist 
special tribunals with compulsory powers to settle disputes arising 
out of the application of certain decrees concerning such labour matters 
as compensation for occupational accidents, invalidity and old-age 
insurance, and other less important matters. But space does not allow 
a description of them here ®. 


3. Results 

Two reports on the work of the labour courts have so far been 
published by the Ministers Keepers of the Seals. The data relate to 
collective disputes and individual disputes separately ; only the latter 
are of interest to the present study and the figures given here relate 
to tliem alone. 

The first report- covers the period from the date the new legislation 
came into operation, that is to say, as regards individual labour disputes, 
from 1 October 1928 to 30 November 1933. 


^ This section tleals with the annulment of awards made in individual 
disputes wdien such awards art? incompatiblo with a subsequent decision 
of a labour court respecting collective relations which affect the same 
parties. 

* Cf. “ Note on competent authorities having jurisdiction in labour 
matters in International Survey of Legal Decisions on Labour Law, 1934-35, 
Italy, pp. XXXIII et seq. 
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Table 1 below summarises the data given in this ref>ort. 

The second report relates to 1934. It gives more detailed statistics, 
in particular as regards the number of appeals pending at the begiiming 
and the end of the year, and of favourable and unfavourable judgments. 
The statistics are summarised in table IJ below. 


TABLE I 


ypar 

MagistraU's (jrrtstm) 

Courta uf lirat inatain i^ 

Appeal ('onrta 
( Magistmture del Intvro) 

('ases 

l(Mlged 

during 

the 

year 

by ; 

Casofi 

lodged 

during 

th,. 

year 

Settled by : 

(■aaes 

bulged 

during 

tin* 

year 

Settled by : 

Abiin- 

dt)ii- 

uient 

(Vmefl- 

iation 

Judg- 

iixtnt 

A ban- 
dou- 
iiient 

Condl- 

iailoii 

.1 iidg- 

ment 

Aban- 

iloil- 

ment 

Conell- 

iutbiii 

.ludg- 

nicnt 

1928* 

1,359 

271 

243 

712 

(552 

07 

157 

3.50 

2.52 

18 

03 

113 

1920 

().G23 

1,259 

1,331 

,3,55.5 

3.28(5 

578 

085 

2.200 

1,4(51 

1.52 

333 

8(H) 

1930 

13.157 

2,712 

2,082 

0,418 

.5,951 

(524 

1,142 

3,755 

2.248 

209 

4(59 

3,351 

1931 

1«.421 

3.532 

4,432 

8,(593 

7.(i.53 

992 

1,259 

4,927 

3,029 

248 

.5.', 7 

1,987 

1932 

23,249 

4,088 

5,2.57 

12,829 

9,3(57 

1,007 

1,548 

(5,137 

3.512 

209 

794 

2,333 

1933* 

28,374 

2,911 

5,840 

17,220 

11,110 

909 

1,470 

7,577 

5,028 

225 

.850 

3,447 

Totals 

89,180 

14,773 

19,791 

49,427 

38,508 

4,207 

(5,201 

25,000 

15.530 

1,1:31 1 

3,072 

10,091 


Three luontlw (from 1 October to 31 December). 
Eleven mouths (from 1 January to 30 Noveinbcr). 


TABLE 11 


Judicial authorllb'a 

Cases 
I>ending 
at the 
end of 
1933 


Settled by : 

Cases 
pi’m.'iu^ 
at tlie 
end of 
1934 

1 

Abandon- 

ment 

Concilia- 

tion 

•) ihigi 

Cuvour- 

al)lc 

iuntt : 

I'ldavour- 

aJ)1c 

Magl8tTat(‘8 (vretori) 

4,090 

27,400 

9.192 

5,537 

8,17(5 

2,()5« ' 

0,535 

Courta of lirst instance 

1,7(51 

0,575 

2,0(50 

045 

2,«1.5 

1,150 » 

1,0(50 

Courts of Appeal (Magixtraiufe 








del Lavoro) 

1 

712 

2,552 

510 

ISO 

1,002 * 

1,020 * 

540 


^ InduiUng rnliuKs ol' incompetence.. 

• QimshinK. annulling or modifying the decisions of the lower (joiirt. 

• Conlirming decislon.s of the lower court. 


The two reports bring out the large proportion of disjiutes settled 
by conciliation. Of the total casc.s appearing in the first table fiO per 
cent, were settled by a judgment, 20 per cent, by conciliation, 14 per 
cent, were abandoned, and 6 per cent. (9,449) were pending at the 
end of the period covered. A second calculation may be given for 
1934, that of the relation between the number of disputes settled by 
judgment and of those settled by conciliation. As compared with 
16,819 individual disputes settled by a judgment in 1934, there were 
6,368 settled by amicable agreement, giving a percentage of 37.86 
per cent, of the total settled by conciliation ; »5,537 of these cjame before 
the magistrates only (pretori), 645 before the courts of first instance, 
and 186 before the courts of appeal ( Magistrature del Lavoro). 

The second report also gives the first results of the preliminary 
action taken by the trade associations, which was made compulsory 
by the Legislative Decree of 21 May 1934 (see page 116 above). 

The figures cover half a year, i.e. the period from 1 September 
1934 (the date on which the Decree of 22 May 1934 came into force) 
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to 2S February 1935. During this first half-year of the apiilication 
of the new Decree, 88,503 disputes were referred to the trade associa- 
tions, of whicdi total 02,082 were settled by conciliation, a proportion 
of 70.09 per (^ent. This high jiercentagc is evidence of the efficacy 
of the new n^gulations. 


4. SUMMAUY 

In Italy individual labour disputes are adjudi(;ated upon by the 
inagisirates or the law courts of first ijistance, against the decisions 
of w hh^h af)peals may bo lodged b(‘fore th(^ labour section of the Api)eal 
Courts and the Supreine (biirt. Th(‘ (composition of tin; magistrate 
courts and law courts is m(»diti(*d by th(‘ addition of two assessors, 
one ref)resenting the employers and one th(‘ employc^es, seJected from 
among persons nominated by tlu^ provincial ecjonomic councils on the 
r(‘comm(‘ndation of the h^gally r(H*ognis(Ml trade associations. The 
Appeal Courts consist of sp(H*ial s(H*tions of the regular A]>peal Cburts 
and are co!nj)oscd of three* judges and two assessors. 

The magistrat(\s and th<* law courts of first instance are compcdeid, 
within the limits of their njsjiective jurisdiction with regard to the 
sum involved, to adjudictate upon individual disputes ai’ising out of 
emj)loym(Mit relations which arc or may be governed by (U)lli‘ctive 
agr(*(*ments or oilier rules having the foi^e and effe<;t of coll(*(*tive 
agrcHunents. The Royal Decree* of 21 May 1934 ext(*n(l(Hj tin* jurisdic;- 
tion of' the tribunals to dispute's reflating to share tenancy ge)ve*rneel by 
colk*(*tive* agrc'ememls and to those which arisen out of the eanployment 
reflations of ]>(*rsons employe*d by fiublie; bodies. Labour jurisdiction 
doe's not howeve'r exclude reetourse to arbitration pro(reeuling:s in accor- 
dances with the* })rovisions of the Civil ProceHlure (hde. 

As a rule the parties to a dispute need ne^t apjx^ar in pe'rson at the 
])ro(‘eedings. The whole proe^e'dure is governed by detailed rules containe'd 
in the 1934 DecTce. One noteworthy feature of the system is that in 
most erases no actiem can be maintained unle'ss notice of the disjiute 
has first b(*en given to the le^gally ree*ognis(Hi assoeuation for tlie e^ategory 
in whierh the eH)mfjlainant belongs. That association must then, in 
collaboral ion w ith the association for the cale'gory to which the defendant 
belongs, endeavour to settle the disputes by means of a conciliation 
agreeme^nt wliich under certain conditions will be given executory force. 

If conciliation is unsucci'ssful the a(*tion is begun by a prtdiminary 
hearing, during which the tribunal again attempts to settle the dispute 
by agnuunent between the parti(\s. It is the duty of the (oiirt to renew 
conciliat ion measures at aJiy stage? of the procteedings whenever a lavour- 
able opportunity arises. Any amicable settlement between the parties 
will have the force of a judicial decision. 

Wh(?n the parties persist in their contentions the matter is settloci 
by a judgment, which may be executed in the same manner as a judg- 
ment rendered in ordinary civil cases. 

An apf)eal against an arbitration aw^ard or the decision of the 
courts may be lodged before the Appeal Courts when the amount in 
dispute exceeds the sum of 2,000 lire. The purpose of the appeal may 
be either to review, quash or annul the decision against which the 
appeal is made. The judgments of the Appeal Courts are themselves 
subje(?t to a further appeal to the Supreme Court, which may annul 
the d<?eision of the lower court, in which case the matter is referred 
back to a lower court for a new trial in accordance with the rules laid 
down in tlie Civil Procedure Code. 
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MEXICO 

1. Introduction 

In Mexico there arc no labour courts set up exclusively for the 
adjustment of individual labour disputes, Sueh disputes must be 
settled by the joint boards of conciliation and arbitration which have 
l)een established mainly for the purpose of adjusting collective labour 
disputes. The system of joint boards was introduced by the Federal 
Labour Act of 18 August 193D, which brought within the federal 


‘ L.S., 1931, Mex. 1. Parts Eight and Nine. 
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sphere numerous subjects of labour legislation that had been entrusted 
to the constituent States by the Federal Constitution of 1917. The 
Constitution of 1917 had merely drawn from the experience acquired 
by the individual States during the previous years, and laid down 
certain guiding principles for the purpose of securing uniformity in 
the settlement of labour disputes. But it remained for the Federal 
Act of 1931 in introducing a new social policy for Mexico, to bring 
the whole matter of labour disputes under a central authority so as 
to have a uniform system for the entire country. 


2. Tiijs System in Force 

The role played by the conciliation and arbitration boards in the 
adjustment of collective labour disputes has already been described in 
a previous study published by the International I.iabour Office^. It 
will suffice here to show that these joint boards serve for the adjustment 
of individual labour disputes. There are municipal conciliation boards, 
c(intral conciliation and arbitration boards, Federal conciliation boards, 
and a Federal conciliation and arbitration board. The task of the 
(JorKtiliation boards is to settle all labour disputes by means of concil- 
iation, and, failing conciliation, to refer the matter to the competent 
conciliation and arbitration board for settlement by an aw^ard which 
may be compulsorily enforced. 

It will not be necessary to repeat here what has been said in the 
work referred to above with regard to the constitution and composition 
of the boards*. But it may be us(dul to recall that they are composed 
of a chairman, appointed by either the local or State authorities, and 
of an equal number of employers’ and workers’ representatives elected 
respectively by the employers’ and workers’ groups for the various 
branches of industry or groups of different occupations, in accordance 
with detailed rules contained in the Labour Act. 

It should be added that the Federal Labour Act of 1931 also provides 
for the institution of a labour inspection service and of a federal office 
for the protection of labour, whose officials may propose to the parties 
concerned the amicable adjustment of their differences. But neither 
of these categories of officials is entrusted with judicial functions. 

CompeteMCc of the Boards. — The municipal boards are competent 
to deal for purposes of conciliation wdth individual disputes whicdi 
arise out of a contract of employment or matters closely connected 
therewith, between employers and employees, or between employers 
alone or employees alone, provided the subject of the dispute does not 
come wdthin the competence of the Federal boards. If the parties 
fail to come to an agreement, the municipal boards are imder an 
obligation to refer the matter to the competent central conciliation 
and arbitration boards for arbitration. 


^ Cf. Conciliation and Arbitration in Industrial Disputes, 1933, pp. 584 
et seg. 


* Ibid., p. 589. 
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The centra] conciliation and arbitration boards are not competent 
to deal with individual disputes when in plenary session. Only the 
special groups of the board (x>nstituted for the purpose of handling 
special classes of disputes which are related to certain branches of 
industry have jurisdiction with regard to individual disputes. Here 
again the powers granted by the Act are limited to conciliation and 
arbitration, but the procedure being coin})ulsory, the results obtained 
arc very much the same as under a judicial system. 

The Federal conciliation boards discharge within the federal sphere 
the same functions as arc performed by the municipal boards in the 
various localities. Their intervention in matters within tlusir com- 
petence is limited to helping tlie parties to arrives at an understanding, 
and, where conciliation fails, to submitting the dispute to the Federal 
conciliation and arbitration board for arbitration purposes. The 
jurisdiction of the Federal boards is limited to disputes arising out 
of a contract of employnujnt or matters closely connected thc»rewith 
between ernjdoyers and employees, or between employers alone or 
employees alone, in undertakings or industries o]Kirated under a Federal 
concession or carried on wholly or in part in the Federal zones or 
industries under local jurisdiction when thc! dispute concerns two or 
more Fed(iral States or I'erritoritis. These include individual as well 
as collective disputes. 

The Act also lays down sf)ecial rules eonticrning the territorial 
jurisdicition of the boards in the cases where thert^ exists concurrent 
jurisdiction among varioiis boards having ecpial j)owers. 

The Parties and their Representatives. — When a person who is 
unknown to the board appears either as plaintiff or defendant, he must 
prove his identity by oral statement or by any other means whi(!h 
the board deems sufficient. The parties to a dispute need not appear 
personally, but their representatives must have a power of attorney 
unless tlie board decides otherwise, as, for instance, when it is manifest 
from the documents produced that there can be no error about their 
identity. 

Trade associations of employers or employees may appear before 
the boards in defence of their collective rights or of the individual 
rights of their members as such, without pre^judice to the latter’s right 
to talce action directly. 

But the advisers of the parties are not atlmitted to the hearings 
during the conciliation pro(^ediire. There the parties must appear 
in person unless the board finds that there is sufficient justification 
to admit representatives. 

The litigants may also be represented before the boards by the 
officials of the Federal Office for the JProtection of Labour set up under 
the Federal Labour Act of 1931. These officials are entrusted with 
the following duties : 

“1. to represent and advise employees or industrial associations 
constituted by employees or represent them before the 
competent authorities whenever requested, in differences and 
disputes which arise between them and their employers with 
reference to a contract of employment ; 

“ 2. to institute all the ordinary and extraordinary proceedings 
which may be necessary for the protection of an employee ; 
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• 3. to ensure the prompt and expeditious administration of 
justice by the labour courts, and to take the necessary measures 
in conformity with this Act to ensure that awards and decisions 
are isHue(i within the corresponding statutory time-limits. 


Procedure 

The Labour Act contains numerous provisions concerning the 
procedure to be followed before th(^ (conciliation and arbitration boards. 
It si)e(?ifies in detail the grounds which may be alleged for the challenge 
of a member of the boani. If the challenged person is a representative 
of the emj)loyers or of the workers, the challenge is decided upon by 
the chairman of the board, and if the jx^rson (challengcid is the (diairman 
of the board, then the challenge is exarninted by the Governor of the 
State or Territory or the head of the (competent Federal Department, 
as the (case may be. 

The detaileci rules governing the procedure before the joint boards 
are in many r(?!spects similar to those whicch may be found in a code 
of procedure for the ordinary courts of law. Eacli step of the pro- 
(ceediiigs is well regulated from the time of the service of the writ of 
summons on the })arty against whom the claim is brought to the 
moment the award is made. The various time-limits, the penalties 
which may be imposed on the parties, witnesses and expc>rts for infring- 
ing the orders of the boards, as well as the fines against members 
of the board who do not jjerform the duties entrusted to them, are 
ail (dearly spcccified in the Act. Ih^ovision is also made for the diffenent 
(.cases where the chairman of a board may, at the request of a party, 
issue a writ of sequestration against the property of the persem against 
whom the action is taken. The claimant may even petition the board 
for an injumetion forbidding the jxjrson against whom he intends to 
bring an action to leave the locality. 

The procedure also varies according to whether the claim is brought 
before the municipal and Federal conciliation boanis or before the 
central and Federal conciliation and arbitration boards. 

A'lmrds and Execution. — The various rules governing the procedure 
before the joint boards are designed to hasten the settlement of disputes. 
This is also the case as regards the execution of the awards made by 
the central boards and the Federal Board. If the parties are present 
when an award is pronounced, it is the chairman’s duty to question 
them a.s to what satisfactory arrangement (;ould be made for a prompt 
compliance with the award. 

If the f)arty against whom the award was made is compellable 
to pay a sum of money, he may propose a solvent person as surety 
in guarantee of payment and the chairman then grants a time-limit 
not ox(*eeding eight days, or a longer jxjriod of time if the (claimant 
constuits, for the final settlement. If at the ex{)iration of this period 
of time th(* required sura is not paid, proceedings may be instituted 
against either tlie debtor or the guarant(tr. 

Th(? ))roceedings against the debtor may be in the form of a distress 
warrant to seize sufficient property to cover the amount of the sum 
due and th(^ expenses. The Act mentions (iertain classes of property 
such as household artickis, implements, tools and animals used for 
work, etc., whi(th cannot be seized, and lays down the procedure to be 
followed according to the nature of the property that is seized. 
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Tf the award includes an order to perform a certain act and it is 
not carried out within the time-limit specified for that purpose, such 
act will be performed at the expense of the party liable, or else damages 
may be claimed, whichever alternative the claimant chooses. An 
employer who refuses to submit a dispute to arbitration or to accept 
the award of a board is liable to have the contract of employment in 
question declared terminated and be sentenced to pay the emf)Ioyee 
by way of compensatiori a sum equivalent to three months’ wages or 
more, according to the length of time for which the contract was 
concluded. Whereas if the award contains an injunction not to do a 
certain act and the injunction is not obc^yed, an option is granted the 
claimant either to have the Ibniier state of affairs restored, if that is 
j)Ossible, at th(^ expcuisc^ of the defendant, or to be given damage's. 

Tt follows from the forcjgoing statemeuits that the Iwaboiir Act gives 
to the awards of the conciliation and arbitration boards very much 
the same force as is attached to the decisions of ordinary courts of 
law, and, wiiat is more, there are no appeals against suc;h awards. 
There is howevtjr oncj exc(q)tion to this rule in the case of compensation 
for ineapac'ity arising out of an injury cjauscid by an industrial accident 
or occupational disease. In such a case the party concerned may, 
within one year of the date on which (compensation was assessed 
either by agreement of the parties or by an award of the board, apply 
for the revision of the agreement or award if evidence (vin be 
produ(ied to show that in the meantime the incapacity caused by the 
injury has been aggravated or diminished. 


3. Rksults 

The table given below is self-explanatory and will give the reader 
some; idea of the variety of labour disputes adjusted by the federal 
conciliation and arbitration machinery which has been in operation 
in Mexico during the last few years. While thcj object of this study 
is mainly to give a survey of the machinery in existence in the different 
countries for the judicial settlement of individual disputes, in order 
to aj^preciate recent developments in Mexico it is necessary to consider 
to some extent the nature and number of collective disputes so adjusted, 
since the machinery there in use is the same for individual as well as 
for collective disputes. 

It is obvious that the disjmtcs coming under the topics relating 
to the concjlusion of individual contracts of ernployment, t/crmination 
of contract, wrongful dismissals, deductions from wages, payment 
for overtime, compensation for injuries resulting from accidents or 
occupational diseases, and other topics mentionccl in the table bdow, 
include mostly individual labour disputes, although the statistics 
which are available do not give separate figures for individual and 
collective disputes. 

It will be observed that the number of cases adjusted by concilia- 
tion agreements is larger than the number of disputes settled by arbi- 
tration awards. The latter, as has been noticed above, may be enforced 
compulsorily and therefore have the same force and effect as the decisions 
of labour courts in other countries. 



130 


8TRIKES, LOCK-OUTS AND OTHER LABOUR DISPUTES SETTLED JN 1935 

A^J) 1936 > 


Method of 

Federal Boards of Conciliation and Arbitration 

Federal Boards 
of Conciliation, 
and Federal 
Laboui' 
Inspectors 






Individual 

Indhidtial 

Nature of dirtpules 

Strikes 

Lock-outs 

and (collective 
disputes 

and collective 
disputes * 

Year 

193r» 

1930 

1935 

1930 

1935 

1930 

1935 

1930 

Number of (liai)ut«.!8 

410 

377 

30 

77 

3,453 

3.398 

087 

798 

WorkejH hivolved 

132,051 

100,791 

4,027 

0,893 

8,200 

307,780 

1,083 

5,559 

Causes ; 









(Joneluslon of colloetive eoiitniet 

13.5 

1 

— 

— 




14 

) 134 

Conelusiun of iiuli\'i<lual contract 

0 

— 


— 

— 

45 

Non-compliance with contract . 

0 

.50 




... 

— 

19 

Breach of conti jud 

22 

.5.5 

— 

— 

123 

— 

31 

0 

I’erinination of (contract . . . 

0 

0 

— 

— 

2.50 


— 

17 

WroUKful (iismissai 

— 

— 

— 

— 

707 

— 

74 

26 

Differences in wjikcs 

0 

28 

— 

— 

320 

— 

31 

61 

Doil actions from waxes .... 

0 

11 


— 

127 

— 

31 

48 

Overtime 1 

0 

111 

— 


05 

— 

32 

30 

Oecnpatjoiuil diseases 

— 

— 


— 

444 

— 

04 

106 

Accidj-nts 



— 

— 

— 

389 

— 

80 

105 

Dcatli 

— 

— 

— 

— 

372 

— 

74 

62 

Farce majeare 

— 

— 

.5 

9 

— 


— 

— 

Jjick <ir loss of capiiaJ .... 

— 

— 

10 

t) 

— 


— 


Lack of raw tnaU'rlal, ei<a-tri<‘al 









])ow<*r, etc 

Solidarity with otlior workers . 

— 


4 

52 

— 

— 

— 

— 

103 

3;i 


— 

.... 

— 


— 

Miscciia neons 

90 

SO 

11 

10 

522 

— 

265 

118 

Settlement. : 









Aridtratloii siward 

11 

24 

15 

4 

1,020 

840 

— 

— 

(’onciiiatlon axrcemerit 

177 

310 

15 

71 

1,854 

2,3.50 

190 

087 

798 

Witlidrawal of claim 

222 

13 

0 

2 

1 579 




‘ D<’i)art.}.iinont(» del Trnbnjo : Memwin Anna! pant 1935, idem 193G, Mi'xico. 
a Apart (hmi those disputes and indopondontly of tlio Fotleral Boards of Conoiliatlon, the Federal 
Labour liispo<'tor8 sottlod, lii 1930 and 103B fospo^-tfvoly, 49.'> ami 7f»r> other disputes, and dealt with 1,988 
and 2,1KH) eases of eoiiipeiisation diu^ to workers ibr «K'cnpatioiuiI injury. 


4. Summary 

In Mexico there are no separate tribunals for the judicial settlement 
of individual labour disputes, but the municipal and Federal concilia- 
tion boards, as Avell as the (central and Federal conciliation and arbitra- 
tion boards estabJishod under the Federal Labour Act of 1931 for the 
purpose of adjusting collectiv(‘ disputes, also serve in the adjustment 
of individual disputes. 

These difhTent boards are composed of a chairman appointed by 
tlio local or State authorities and of an equal number of employers’ 
and workers’ representatives elected by tlie respective employers’ and 
workers’ grou])s. Their couq;)etence is limited to settling by means of 
(xmciliation or of an award having executory force all individual (and 
(iollective) labour disputes which arise out of a contract of employment 
or matters (ilosely connected therewith between employers and 
employees, between employers among themselves, or between employees 
alone. 

The jurisdiction of the municipal and central boards extends to all 
such disputes which do not fall within the jurisdiction of the Federal 
boards, and tlie latter are competent to deal vdth disputes in undertak- 
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ings or industries under Federal control or in industries under local 
jurisdiction when the dispute? alTeets two or more F(?deral States or 
Territories, 

As a general rule the j)arties must appear in person lor the concilia- 
tion proceedings, but may be represented in arbitration cases. 

The Act lays down detailed rules rektive to the proceed ure before 
the boards as well as for the execution of the awards, which have the 
same force as a judicial d(*cision rendered by an ordinary court of law. 
No apj)eal is allowcjd against tlu? awards of the boards save in cases of 
cornfiensation for occupational injury. 
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NORWAY 

1. Introduction 

In Norway tlu? establishment of special macthiiKiry for the adjust- 
ment of labour disf)utes has received the attention of the? legislator 
ever since the middle of the nineteenth century. A law passed on 
15 June 1881 provided for the setting up of industrial (courts in each 
town to handle individual disputes between employers and their 
M’<u’kers or apprenti(;es. These courts were composed of a judge assisted 
by two assessors sele(jt(?d one from each of the employers’ aial workers’ 
groups. Appeals against their decisions could be lodged before? the 
same judge assisted by four assessors or in certain cases before the 
Supreme Court. Little use, however, seems to hav(? be(?n made of these 
special tribunals and the 1881 Act, after being modified in minor 
respects by the amending Act of 18 July 1911), was finally rejieakjd at 
the time of the coming into force of the new (.V>de of (.^ivil Procedure 
on 1 July 1927. 

In the meanwhile efforts were being made to devise some compulsory 
procedure for the adjustment of collective labour disput(?s. 

In order to overcome the opposition shown by the employers as 
well as by the workers to the institution of a system of compulsory 
arbitration which meant the compulsory intervention of the State 
in the settlement of collective disputes, the first Bill submitted to the 
Storting in 1912 drew a distinction between disputes which arise out 
of employment conditions not covered by collective agreements, 
sometimes described as disputes about interests or non-justiciable 
disputes, and disputes relating to the existence, validity or inter- 
pretation of a collective agreement, which are referred to as “ disputes 
about rights ” or justiciable disputes. 
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The purpose of the F^ill was to establisii a special Labour Court 
to deal with justiciable disputes, leaving nou-justiciable disputes for 
settlement by compulsory conciliation and arbitration. So much 
opposition was manifested on the part of both employers and workers 
to compulsory arbitration that this part of the Bill was left out in the 
final text of the Labour Disputes Act, which became law on 6 August 
Wld. But in 1(11.6 a Compulsory Arbitration Act was passed empowering 
the Government to resort to compulsory arbitration if it considered a 
dispute to be such a.s to endanger important public interests. 

While it is not ne(?essary to repeat here what has already been 
said on that subject in previous publications of the Office it should 
be pointed out that eoTK^iliation and arbitration procedure, even when 
compulsory, must be diflVTcntifited from the judicial procieedings 
before tlu^ Labour tkiurt. Compulsory conciliation signifies that the 
State intervenes ex off do through a permanent conciliator in all disputes 
about iiitcjrests and prohibits stoppages of work for a definite period 
of time while attempts at (conciliation are being mad(^ Compulsory 
arbitration meant that in <?ertain classes of disputes the OovernTnent 
could prohibit the organisation or continuation of a stoppage of work 
and imjiose on the parties the conditions of work laid dowm by a board 
composed of a chairman and two members and th(^ir substitutes 
appointed for each case by the Crown and one member and a substitute 
appointed by each of the Federation of Trade Unions and the Federation 
of Employers' Associations This procedure was usually resorted to 
when conciliation had failed. 

The (characteristic? feature to be noticed is that the proceedings 
for the adjustuKcnt of disputes about interests by either compulsory 
arbitration or (compulsory (ionciliation were initiated by the State, 
whereas in the ease of disputes about rights tlie judicial proceedings 
before the T.iabour Court wtere begun by the parties concerned. Each 
of the parties to a dispute could cause the other to be summoned for 
the trial of ilie case before the Court although no previous arrangement 
to that eflect had Imhui made. 

Tn the course of time various (changes were made in the two Acts 
referred to above. The compulsory Arbitration Act of 1910, originally 
intended as a war measure, was kept in operation for a much longer 
period of time. It subsequently became part of the Labour Disputes 
Act of 5 May 1927 subject to the condition that it would only remain 
in operation until 1 Augiist 1929. Since that date there is no general 
law on compulsory arbitration in Norway. However, by an Act of 
0 July 1933, a special compulsory arbitration procedure has been 
provided for a speccial undertaking — namely, the S. A. “ Vinmonopolet ” 
(State wine monopoly). That Act was originally intended to remain 
in force until 1 August 1935 only, but a supplementary Act of 7 June 
1935 prolonged its existence for an indefinite period. 

The Act prohibits stoppages of work by the workers and officials 
of this State undertaking, and disputes arising out of questions of 
salary and other conditions of work which cannot be adjusted amicably 


^ Conciliation and ArhUralion in Ind'iistrial Disputes, pp. 369 ct seq» 
See als(3 International Labour Review, Vol. XXVIII, No. 6, December 1933 : 
“ Legislation on Labour Disputes in Norway **, by Paal Berg. 

“ Annuaire de la Ugislation du travail, Brussels, 1914-1919, Tome III, 
p. 489. 

3 L.S„ 1927, Nor. lA. 
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are to be settled by compulsory arbitration. For this purpose there 
was set up a special arbitration board composed of five members 
appointed for a period of tliree years by the Chief J list ice of the Supreme 
Court. Three of these members, among whom art‘. the chairman and 
vice-chairman, must not be considered as representatives of the interested 
parties. Of tlic other two menila^rs, one is ay)pointed by the “ Vinmo- 
nopolet ” and the other by the workers and olficials of the undertaking. 

In addition, an Act promulgated on 10 February 11138 provides 
for the appohitment of an ad hoc compulsory arbitration court to settle 
two disj)utes in the tr«ansf)ort and fish-marketing trades. Tins coiu’t 
is composed of five members, two being rey)rosentative.s of the litigants, 
namely, the Federation of Trade Unions and the hhnployors' Federation ^ 

The Labour Disputes Act of 1915 was also incor})ora.ted with certain 
modifications in the Labour Disputes A(*,t of 1927. Pra(;tically no changes 
were made with regard to com])ul8ory conciliation. The Labour Court, 
on the other hand, had the number of its members raised from five 
to sev'^en. Formerly the chairman had alone represented tJui neutral 
element in the (^ourt, the other members btdng chosen in equal numbers 
from among the employers and the workers, whereas now there are 
three neutral members in the Court. 

Another difierence is that under the 1915 Act a trade organisation 
could not be made liable for the failure of its individual members to 
refrain from militant action or to observe other obligations under 
a collective agreement unless the injured party could shoM' that the 
organisation shared the responsibility for the infringenuint. The new 
Act shifted the burden of proof on to tlu* trade organisation, so tliat it is 
now liable for the infractions of its individual members, unless it can 
show that it had no responsibility in the unlawful actions and that it 
endeavoured by all moans in its power to prevent the continuance 
of the unlawful situation. The Act thus makes it possible to hold an 
organisation responsible for unlawful stoppages of work which are 
suspected of being instigated by the responsible officials of the organisa- 
tion, although no conclusive evidence to that effect can be adduced. 

Under the earlier Act a fine could be imposed by the Cburt as a 
penalty upon an individual worker or employer as well as upon the 
members of the management and the officials of the organisations 
who took part in an unlawful stoppage of work. This provision w’^as 
amended in 1927 so as to exclude from liability to a penalty the 
individual worker who does no more than take part in a strike approved 
by his organisation. In the cases where it can be imposed the y>enalty 
may now be either a fine or imprisonment up to three months or both. 

The new legislation gives the Labour (/ourt power to authorise 
under certain conditions a stoppage of work as a means of securing 
the observance of the decision it may have made in connection with 
a dispute about rights. This point is dealt with below in the section 
on the competence of the Labour Court. 

2. The System in Fokoe 

The main legislative measure at the basis of the judicial labour 
machinery in force in Norway at the present day is the Labour Disputes 
Act of 5 May 1927, which embodies, as has been stated, the principal 
provisions of the 1915 Act concerning compulsory conciliation and the 


^ Arheiderhladet, 5-23 February 1938. 
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Labour Court. An amending Act dated 19 June 1931 ^ introduced certain 
(.'hanges affecting only compulsory conciliation. But further amend- 
ments affecting the judicial settlement of collective disputes were 
made by the Labour Disputes A(?t of 0 July 1933 That Act provided 
for the establishment of another court to deal specially with boycotts. 
A boycott is thonj defined as : “ an invitation, inciteinent, joint decision 
or other ac^t which aims at preventing or hampering business intercourse 
between an individual or an undertaking and third parties with the 
obje<*t of (HKT(iing, irjjuring or punishing anyone 

Th(‘ Boycott (burt has its seat in the capital of the Kingdom. It 
consists of a (chairman, a vice-chairman and three members, with two 
substitutes for the vice-chairman and two for each of the other three 
members. They rniist satisfy the same requirements as apply to the 
members of the Labour (burt and ar(‘ appointed by the Oown for a 
t(Tm of thrt^e years. The same penalti(?s may be imposed in the case of 
unlawful boycotts as in the case of unlawful strikes or lock-outs. The 
Act (hnscribes at great kmgth the circumstances in which a boycott is 
d(HMned to be unlawful. In a general way it may be said that any 
boycott is unlawful when it has been put into ojjcration without due 
notice to the person against whom it is directed, if it is effected or 
(jarried on by unlawful nutans, or else if its object is unlawful or again 
if it is put ifito operation without the consent of the Boycott (Jourt. 
FurthcTinore, it is s})ecified that a. boycjott will Ix^ (jonsidered as unlawful 
if if; is resorted to “ in order (o st*ttle a <lispute between a trade union 
and an (Mnf)loyer or an employers’ association, rcsijecting the regulation 
of conditions of employment or vvagc\s or other matters relating to 
(^m])loyuient whi(4i an^ not covered by a colkx^tive agre<iment ”, beifore 
the required noti(j(? has boon (;ommunicated to th(j States Conciliator. 

Disputes whi(?h fall under the jurisdiction of the Boy(*ott Court 
cannot be adjudicated uj)on by any other judicial tribunal, but the 
parties may nev(^rtheless agree to havc^ rcx'ourse to private arbitration 
procedure. Such disputes are considerexl as justiciable for the reason 
that they arise in contravention of tlu^ j)rovisions contained in the 
1933 Act. ()tlu*r disputes relating to unlawful stof)pages of work 
contrary to the terms of a (collective agreement are also (hHuned to be 
disputes about rights and come within the competenije of the Labour 
Court describ(Hl in the following pages. The various rules (concerning 
preliminary conciliation efforts, tin? trial of the case, appeals, anti 
otluT relevant ruk's of procedure laid down in the 1927 Act apply, 
rnukitifi mutandw, to the Boycott (^ourt as well as to the Labour Court. 

(-oiiMUiiiion and CowjKhsUion of the Court. — The Labour Court 
has its seat in the capital of the Kingdom, but if the circumstances 
of the case so require sessions may Ik? held in other parts of the country. 

This Court is (x.)ni posed of one chairman and six members with 
two substitutes for each member. The chairman and two members, 
one of whom must have the qualifications prescjribed for judges of the 
Supreme CV)urt, are appointed independently by the Crown. Their 
substitutes are appointed in the same manner. The other four members 
and tlieir substitutes are also appointed by the Crown, but are chosen 
one-half from a list of nominations made by the employers’ associations 
and one-half from a list submitted by the trade unions. 

1 L.S., 1931. Nor. 1. 

2 L.S.. 1933, Nor. 2. 
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NoTuinations may be received from emploj^ers’ associations having 
a membership of not leas than 100 employers who employ in all not 
leas than 10,(K)0 persona, and from trade unions Avith a membership 
of at least 10, (MX). When nominations are not submitted within the 
time-limit fixed by the (competent Department the appointments are 
made without them. 

Among other (qualifications, the members of the t -ourt must have 
attained the age of thirty years, be solvent and of Norwegian nationality. 
They must not be niemb(>rs of the ('xecutiv(‘ committe(* of a trade 
union or an employcirs’ asso(;iation nor })e ])ermanent employees of 
such a union or association. To server on tJie Court they must take 
an oath. 

When a member ot tJie (^>urt or ji substitute dies, is ndeasc'd from 
office or (Haases to satistV the requirements six^cifu'd in the Act, he is 
replaced for the remaiii(ier of liis term of office by a ])erson apj)ointcHl 
in accords n<;e with the fon'going riil(\s. 

The salaries of the membe^rs and offitn'als of the (V)urt and the 
(^xfMjnses irunirrc'd in the working of tlie Court an* paid by the* State 
Treasury. The mtunbers of the Court are also entith^d to travelling 
exp(;iis(?s and a subsistence allowaiux^ when they aj‘e required to travel 
in fulfilment of their official dulit^s. The (Vairt may n(*vertheless ord(T 
one or both of the tJ^rtics to reimburs(> tlie State Treasury for all or 
part of the (.‘osts of tlu? proceedings. 

Competence of the Conti. — The Labour (Vuirt has exclusive 
competence in all matters pertaining to a breach of a (lollective agree- 
ment or to an unlawful stoppage of work. An individual (^laim basesd 
on a contract of (miployinent may b(? included in an action concerning 
a collective agnsernent if both can b(^ scuttled by one and the same 
aw^ard. In that case the interpretation of the (x)llective agreement 
given in the award applies to all contracts of (unployment based on 
that collective agreement. The Court is also competent, as between 
a trade union and an (unploycr or an employers' association, to settle 
all disputes whi(*h comicrn the validity, inlerpretaltoTi or existence 
of a (jollcetive agreement, or a claim based on a collective agretunerit. 
This obviously includes individual as w(dl as collective disputes. 

Once the Court has made an award to the (dfect that some breach 
of the collective agreement has been committed or that a stoppage 
of wwk contrary to its provisions has taken plac;e, and the unlawful 
action is not remedied within four days after the issue of the award, 
it may, at the request of the injured party or of the organisation of 
which he is a membcjr, give its consent to a declaration of a strike or 
lock-out. Until then any strike or Io(;k-out is unlawful. 

The Court may condemn to a fint* varying from 5 to 25,000 kroner 
or to imprisonment for not more than three months any eTnpJo3'^er 
or representative of an emploj^er Avho institutes or continues an unlaw^ful 
lock-out. Either or both of the above ])enalti(is may also be imposed 
by the Court on any person wlio : 

(a) supports a resolution for the purpose of initiating, continuing, 
supporting with contributions or approving an unlawful 
strike or lo(?k-out, or co-operates therein ; or 

(h) incites another person to initiate or continue such a stoppage 
of work or supports it or collects contributions or distributes 
contributions when collected for the purpose of initiating 
or continuing such a stoppage or co-operates therein ; 
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(c) causes or endeavours to cause another person to lose or give 

up his employment or to refrain from seeking or accepting 
employment, provided that this is done for the purpose 
of endeavouring to bring about a stoppage of work ; 

(d) incites any person to commit any of the actions specified 

under (c) or contributes thereto ; 

(e) causes or endeavours to (;ause an employer to take part in an 

unlawful lock-out or to refrain from employing workers 
who are concerned in an unlawful lock-out, or causes or 
endeavours to cause an undertaking to commit or refrain 
from ai\y action in order to support an unlawful lock-out ; or 

(f) incites any person to commit any action specified under or 

contri bi i ttis 1 1 j ernito . 

The application for the (Court's consent to a strike or lock-out is 
made to the (Chairman of the Court, who must convene a meeting 
to examine the application. But the Court is not entitled to give its 
consent unless the Chairman and at least one of the members appointed 
directly by the Crown signify their aj)j)roval. 

The jurisdiction of the Labour Court may in all cases be excluded 
by an agreement between the parties to have the matter in dispute 
settled by private arbitration procedure. 

The Parties and. their Representatives. — The Act expressly lays 
down that if a member of a trade union or an employers’ association 
is guilty of a breach of a collective agreement or of an unlawful stoppage 
of work, the party liable will be the union or association, unless it 
can prove that it was not itself responsible for the unlawful situation 
and that it did all in its power to remedy it. 

Moreover, if a collective agreement has been concluded by a trade 
union or an employers* association, the rights and liabilities of the 
individual members under the (jollective agreememt are not enforced 
otherwise than by means of an action brought by or against the union 
or association on behalf of the person concerned. Also the members 
of the union or association against whom one of the parties desires to bring 
an action are summoned at the same time as the union or association. 

Representation of the parties before the Court- is permitted so long as 
not mort^ than three persons apjwar for each party and provided also that 
the representatives are given unlimited powers for the conduct of the case. 

Procedure 

There are detailed rules of procedure to be followed in the conduct 
of the proceedings before the Labour Court. The only instance where 
the rules obtaining before the civil courts of law' are invoked is in 
connection with the challenge of a member of the Court, in which 
case the member may be challenged on the same grounds as a judge in 
the ordinary courts of law. There may be special circumstances in 
which the impartiality of a member may be suspected, but they are 
not specified in the Act. In such cases the decision is to be taken by 
the Court at the request either of the parties or of the member himself. 

Preliminary Proceedings. — A case is submitted to the Court by 
means of an application in writing addressed to the chairman. 

The Act enumerates the particulars to be given in the application, 
to which must be added some evidence to show that the parties 
have endeavoured to settle the matter amicably. In the absence of 
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proof that the parties have entered into negotiation for that purpose, 
the Court cannot deal with the case. Once the chairman has received 
an application drawn up in proper form, he communicates it to the 
defendant, fixes a date and place for tlic hearing of the case and summons 
the members of the ('^^nrt as well as the wituosses and exi)erts whoso 
evidence he considers desirable. The parties are summoned at least 
forty-eight hours before the trial. 

The Trial, — The proceedings at tlie trial are ibr the most part 
oral. They are public unless the (.'ourt decides that they involves seends 
of a business or association or other matters which should not be 
divulged. The Court calls for declarations from the parties, witnesses 
and experts, orders the production of documents and undertakes siudi 
enquiries as are deemed necessary. 

If one of the parties fails to appear, the case is adjourned unless 
there is evidence that he has no valid reason for being absent. Should 
both parties fail to appear without justification being olTered for the 
absence of either of them, the case is dismissed. 

Witnesses and experts are under an obligation to appear before 
the Court, but they are also entitled to compensation and even travelling 
allowances in accordance with the rules laid down in the C'odc of Criminal 
Procedure. 

Complete records of the proceedings are kept. 

Judgment and ExecMtion. — The decisions of the C'ourt are taken 
by a majority vote except when, as already mentioned, its (jonsent 
for a declaration of a strike or lock-out is nsquested. In that case the 
vote of the chairman and of at least one of the members appointed 
independently by the Crown must be included in the inajorit}’^ vote. 
In any event the Court cannot deal with a case and still less adopt 
a decision unless all the members are present. 

In assessing compensation for a breach of a collective agreement 
or for an unla^ul stoppage of work, the (^ourt must take into cjonsid- 
eration not only the extent of the damage occasioned by the accused 
but also the responsibility or unlawful acts of the injured party, who may 
in certain circumstances be deprived entirely of his right to compensation. 

To ensure a prompt settlement of the case the Court must give its aw^ard 
within three days after the closure of the procc^edings. If a longer period 
of time elapses, the reasons for the delay must be stated in the awanl. 

With the exception of the few cases where an appeal lies to the 
Supreme Court, the awards and decisions of the central Labour 
Court are final and enforceable in accordance with the rules governing 
the execution of the decisions of the Supreme Court. In certain cases 
in which fines are imposed the sentence may specify that these? are 
to be recovered by means of a distress warrant issued against the 
association on whose behalf the guilty person acted, provided that, 
where the latter is an official of the association, the wrongful act was 
not committed in violation of the rules of the association. 

Appeals, — Appeals may be made to the Appeal (committee of the 
Supreme Court against any decision of the Labour Court disallowing 
an action or authorising the proceedings to be opened. In the latter 
case the appeal does not effect a stay of the proceedings. The time- 
limit for lodging an appeal is one month, reckoned from the day on 
which the decision was made. 

A party may also lodge an appeal against a decision of the Court 
rendering him liable to pay a fine for contempt of court or the expenses 
incurred on account of his failure to appear. The right of appeal is 
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also granted to any person who, though not a party to the case, is 
required to make a declaration or take an oath or to give an undertaking 
to produce documents or other evidence or grant access thereto, or 
to pay a fine or expenses incurred on liis account. Tn such cases notice 
of apjrx^al must be given wdthin three days from the date of the com- 
murii(;ation of the decision to the person concerned, or at once if that 
person is present in Court at the time the decision is given. 

An appeal may also be made to the Supreme Court to have the 
avard of thcj Labf)ur (V)urt declared null and void on the ground that 
th(' luattt^r was not within the com|)etence of the Labour Court. 


3 . liESUJ.TS 

Th(^ table * given below' sliow's tlu' nuTiiber of individual dispaites 
which were handhid by the Labour Court, of Norw^ay during the last 
decade. The first column indicates the number of complaints lodged 
during the respective years, while in the second column will be found 
the number of cases settled by judicial decision, and in the third column 
the number of actions which wore taken oil the docket either as a 
result of their having been settled by mutual consent of the parties 
or of their having been dismissed by the Court. 

The figures given in the last colum represent the total number of 
cases dealt ^vith (h'finitively by the Court. Ibis total seldom corresponds 
to the number of comj)laints lodg<Ml during the year. It may be either 
smaller or larger than the number of complaints lodged, according 
to whether or not cases are loft pending before the Court for the coming 
year, or whether cases left, pending from the pre(;(Kling year have been 
dealt w'ith along with the fresh complaints. 

It is because only such individual labour disputes as relate to 
collective agreements can be dealt with by the Labour (burt that 
the number of cases brought before the Court is relatively small. 
Ah regards the relation of these to collective disputes, the reader must be 
referred to the statistics already published by the International Labour 
OfTiee in the study on f in Industrial D is jmtes. 

INDIVJnt'AL LABOl'R DISPUTES 


\oar 

C'oTnplaiutH 
Iodized during 
the yo.ar 

R(;ttIod 
by judicial 
decision 

Actions 

dismissod 

or 

amicably 

Total 

1927 

46 

27 

19 

46 

1928 

65 

31 

22 

53 

1929 

52 

23 

31 

54 

1930 

77 

30 

44 

74 

1931 

70 

24 

40 

64 

1932 

93 

42 

41 

83 

1933 

77 

32 

44 

76 

1934 

86 

38 

62 

100 

1935 

82 

34 

45 

79 

1936 

102 

45 

1 

49 

94 

Totol 

750 

326 

397 

723 


^ Communication to the I. L. O. 
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4. SrSlMATtY 

The judicial luachinerv in exisUuice in Xo^^^^lv for Mie s(ittl(‘ment 
of labour disputes consists of a Iloycott (.-ourt co!nf>()scd of a chairman, 
a vice-chairman and three nuunbers, and of a Labour (\>urt eom posed 
of one chairman and six meml)crs appoii^tc'd by the (Vowri. Lour of 
the members of the Labour Court are a|)pointe(l on the recommendation 
of employers’ and Avorkc^rs’ orfjjanisations in the propcirtion of two 
members for each group. 

The Boycott (\)urt has (exclusive competence' in all matters p(»rtaining 
to boycotts, and tlu' Labour (\)urt lias exclusive com])etence in individual 
or (jollective dispute's arising out of a breach of a collectiva^ agn'cment 
or an unlawful stoppage of work, or in ditren'uces concerning the 
validity, interpretation or existenc(' of a colJectivt' agnenuait, or any 
claim based on a eolleetiv(‘ agreement. No strike or lock-out may be 
declared without the authorisation of fln^ Court. Tin' jurisdiction of 
eithtif of these (-ourts may nevert In'less l)c (‘xcluded t>y an arbitration 
agrcje merit. 

The procedure is governed by special rides laid down in the Labour 
Disputes Act, 1027. 

Appeals against the decisions of the Boycott Court and of the 
Labour Court may be lodged before the Supremi' Cniirt, hut only in 
regard to certain decisions relating either to the admissibility of a 
complaint or the payment of costs or of a fiiK' for conten^pt of court 
or failure to appear, or again when the Omrt has made an award in 
a ease which does not fall under its jurisdiction. 
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PERU 

1 . Intro dtt ctio n 

In Peru industrial conditions have btJCiii such that until quite recently 
it had not been found neijessary or advantageous to set up special 
machinery for the settlement of individual labour disputes. An Act 
dated 7 February 1924 ^ relating to contracts of employment provided 
for the setting uj) of temporary arbitration boards for the settlement 
of disputes connected with the application of the Act. It stipulated 
that each such arbitration board should consist ol three members, 
one nominated by the employer, one nominated by the employee or 


1 L.JS., 1924, Peru 1. 
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employees and the third, representing the Government, appointed in 
Lima by the Ministry of Development and elsewhere by the political 
authority of the province. All disputes w^hich came within their 
jurisdiotion were to be settled witliin thirty days from the time they 
were submittexl to the boards, whose decisions were final. 

The above Act was suj)pleinented by another Act of 15 June 1925^ 
which contained among other matters a provision that the arbitration 
board could enforce its decisions by compulsory execution procedure. 
This obviously attributed to the arbitration boards quasi- judicial 
powers in each particular case. But the shortcomings of an arbitration 
system comprising temporary boards formed on each occasion by 
members the majority of whom discharged their duties, not as impartial 
judges or arbitrators, but rather as special representatives of the parties 
by whom they were api)ointed, were soon apparent and the need for 
further improvement found concrete expression in the Labour Courts 
x\ct of 12 April 1930 2, which is described below. 

But the Labour C/Ourts Act does not affect the conciliation and 
arbitration procedure for the adjustment of labour disputes as provided 
for in the Orders of (i and 27 March 1920, 9 April 1920, 14 September 
1920, and 18 June 1921, the provisions of which have already been 
described in a previous study published by the International Labour 
Office®. Various amendments have since been adopted, but as this 
monograph is primarily concerned with judicial procedure in connection 
with individual disputes, only a mere reference can be made to the 
various decre(’is affecting (5onciliation and arbitration It is necessary 
to mention in particular the more recent Decree of 23 March 1936® 
which introduces certain changes in the legislation on conciliation 
and arbitration adopted in 1920. One part of the De(?ree relates to 
individual disputes and provides for the intervention of the Depart- 
ment of Labour to safeguard the rights of the individual worker who 
wishes to submit a dispute concerning the payment of wages or 
wrongful dismissal to conciliation and arbitration procedure. 

2. The System in Fobce 

The Labour Courts Act of 12 April 1930, which provides for the 
establishment of labour courts in Lima and Callao for the judicial 
settlement of certain individual labour disputes, does not specifically 
repeal those parts of the previous Acts which concerned the establish- 
ment of arbitral boards. However, their abrogation may be implied 
from the context of the Act, particularly from the provisions which 
transfer the matters within the competence of the arbitration boards 
to the jurisdiction of the labour courts in Lima and Callao and in the 
other parts of the country to the ordinary courts of law. 

rjS Constitution and Composition of the Courts, — Attention must be 
drawn to the fact that under that Act labour courts are to be established 

> L,S„ 1925, Peru 1. 

2 L,S,, 1930, Peru 1. 

® Freedom of Association, Vol. V, pp. 223 et seq, 

* Cf. El Peruano, 1925, No. 73, p. 321 ; 1928, No. 117, p. 649, and 
1934, No. 4, p. 143. 

* Boletin del Trabajo, Peru, 1st and 2nd semester, 1936, No. 1, pp. 6 
ft seq. 
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only in Lima^ and Callao, which are the most important industrial 
centres in Peru. These labour courts are composed of a single member 
known as a labour judge. The labour judge is appointed in the same 
manner as a judge of first instance. He must have the sanH> quali- 
fica.tions as the latter and also has the same rights and obligations. 
The clerks of the labour courts are appointed by the Superior (burt 
of Lima. The expenses involved in the optration of the labour tribunals 
are borne by the State. 

Com'petence of the Courts. — The labour courts are competent to 
decide all claims which arise out of industrial accidents and those 
which are based on the rights granted to commercial employees, also 
referred to as salaried employees, by the aforemcuitioned two Acts 
of 7 February 1924 and 15 June 1925 concerning contracts of employ- 
ment and by the Labour Courts Act itself. To enumerate here these 
various rights would be outside the scope of the present study. It 
may suffice to point out that thest^ various Acts w^ere intended to confer 
certain advantages on commercial employees, j)articularjy with regard 
to the compensation they should receive in case of wrongful dismissal. 
For instance, the 1924 Act lays down the various rates of compensation 
to be paid to commercial employees in case of dismissal and the 1925 
Act adds that such employees shall not necessarily be deprived of 
their right to compensation by reason of the fact that they share in 
the profits of the business in which they are employed. This will depend 
upon the rules of the establishment or the terms of the contrac^t of 
employment, and here questions of interpretation may arise* for the 
labour courts to decide. 

Other rights are granted by the above-mentioned 1924 Act to com- 
mercial employees in case of illness or to their relatives in case of death.. 
The last section of that Act extends the benefits of its provisions to 
women and young persons, without prejudice to the benefits conferred 
upon them by the Act of 25 November 1918 respecting the employment 
of w'omen and young persons The reader may be referred to these 
various Acts. In all cases the rights accorded by the various laws 
cannot be denounceii and any agreement to the contrary is null and void. 

The LaboTir Courts Act provides that in the districts where there 
arc no special labour tribunals, that is, outside the districts of Lijua 
and Callao, disputes which ordinarily would be within the compotonce of 
the labour courts fall within the jurisdiction of the ordinary courts of law. 

The Parties and their Representatives. — In view of what has been 
said above upon the comi)etence of the labour tribunals, it would seem 
that the only persons who may lodge a claim before these s])e(5ial courts 
are commercial or salaried employees, women, young persons, and their 
relatives and also the victims of industrial accidents. The action may 
be brought by them personally or through a representative. The 
intervention of a counsel, although permissible, is not compulsory. 

Moreover, two recent Decrees of 10 duly 1935 and 0 December 1935 
provide for the establishment of a legal section in the Department of 

^ An Act (No. 8084) of 21 March 1935 provides specifically for the 
setting up of a labour court at Lima in accordance with the provisions 
of the enabling Act of 12 April 1930. Cf. Ind^istria Peruana, May 1935, 
No. 5, p. 212. 

* 1919, Peru 1 ; Bulletin of the International 'Labour Office 

(Basle), Vol. XIV, 1919, p. 186. 
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Labour to advise the workers and represent them free of charge in 
actions before the courts ^ 

It is interesting to note that under the 1930 Act persons employed 
by the hour in cowiucrcial estab/ishnicnts are not included among 
commercial or salaried employees unless they are employed for not 
less than four hours per day or, if they arc accountants, for not less 
than three hours per day in the same establishment or undertaking. 
These restrictions do not apply to newspaper undertakings, where 
much of the work must be done outside the jyremises. 

Procedure 

The proceedings before the labour courts are governed by the relevant 
provisions of the Judicature Act relating to the procedure in the 
ordinary civil courts and by a few special rules contained in 
the Labour Courts Act itself and those laid down in an Act (No. 5066) 
dated 5 March 1925 which dealt with claims brought by commercial 
employees before arbitration boards. 

It may also be assumed that disputes coming within the jurisdiction 
of a labour (H)urt as well as those which are submitted to arbitration 
may likewise give rise to the intervention of the Department of Labour 
in accordaiKJC with the provisions of the above-mentioned Decree of 
23 March 1936, the general terms of which would seem to replace the 
provisions of the Decrees of 27 April 1928, 6 November 1930 and 28 
September 1933 on tlu^ same subject. 

Under the Lalxnir Courts Act a peremptory time-limit of eight 
days is given for the production of evidence, after which the judge 
must within three days render a decision. Aft(T he has rc(;eived notifica- 
tion of the decision the party concerned has only three days in which 
to lodge an appeal. The appeal is dealt with by the ordinary courts 
of law discharging th(> functions of a court of review. Here again the 
time-limit for handing down the decision is three days only. No further 
appeal is allowed. This procedure obviously offers the possibility of 
a much more prom7)t settlement of a dispute than was the case under 
the system of the temporary arbitration boards. 

In view of the short period of time during which the judicial labour 
system has btHui in oy)eration in Pt^ru, no statistics are as yet available 
to show' the results obtained. 

3. Summary 

In }\>ru the judicial system for the settlement of individual labour 
disputes (comprises only the labour (iourt set up in the district of Lima 
in accordance with the Decree of 21 March 1935. 

This labour court is composed of a single judge and is competent 
to b(‘ar cases relating to industrial accidents or to claims based on the 
rights granted to commercial or salaried employees, wx)men and young 
persons, by tlic Acts of 7 February 1924 and 15 June 1925 concerning 
contra (^ts of employment and by the Labour Courts Act of 12 April 
1930. The rights there accorded concern mainly the compensation due 
in case of dismissal. 

The rules of j)rocedure laid dow^i in the Labour Courts Act allow 
very short time-limits between the various stages of the proceedings. 
Appeals against the judgments of the labour courts are lodged before 
the ordinary courts of law-, which then discharge the functions of 
courts of review'. 


Cf. Indiisiria Pertiana, August 1935, p. 321, and January 1936, p. 14. 
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POLAND 

1 . Introduction 

For some years after the indejieiuleiice of Poland u as recognised by 
the Treaties of Peace of 1919, lahoiir disputes in that country were 
handled in part by the ordinary courts of law and in part by the 
various systems of conciliation and arbitration boards ^ and of indus- 
trial and commercial courts, based on the laws which had prevailed in 
the countries under whose rule Poland had becTi lor years past. 

In that part ol the Polish Kepublic w^Jiich had formerly been under 
the dominion of Germany, commercial and industrial courts established 
in accordance with the German hiws of 1890 and 1904 were resorted 
to for the settlement of labour disputes between certain categories 
of employers and employees. In the set^tion w hich once formed part of 
Austria the labour tribunals in existence were modelh'd on the Austrian 
Law of 1896. But as no spe(;ial labour courts had existed in the former 
Russian territory, labour disputes in those areas were adjudicated upon 
like other legal disputes by the ordinary courts of Jaw. 

The diversity of laws, the absence* of labour courts and the fact 
that the laws which had come from other countries were obsolete, 
brought about tlie need for the promulgation of the Presidential Order 
of 22 March 1928 It must, however, be added that individual labour 
disputes arising in agricultural and forestry undertakings had been 
dealt with since 1919 and are still dealt w^ith by the arbitration boards 
set up under thc^ Law of 1 August 1919. 

The Presidential Order of 1928 provided for the establishment 
of a system of labour courts having compulsory jurisdiction over 
individual labour disputes in all ptarts of tlu? (country ex(5ept the areas 
which had previously been part of Germany. The new regulations 
empowered the special labour tribunals to take cognisance not only 
of civil cases but also of penal actions. Under certain conditions appeals 
against the decisions of the local labour courts crould be lodgc^d by 
successive stages before the regional courts and the Supreme Court. 
But the jurisdiction of the labour courts could be excluded under any 
circumstances by an agr(?ement betwwn the parties to submit the 
dispute to the dec;ision of an arbitration board. 

The Presidential Order of 1928 remained in force until 1934, when 
it w^as replaced by new legislation based on the experience aiapiired 
during the few' years that the Order w\as in operation. 


2. The Svstem in Force 

The Legislative Decree of 24 October 1934® on the labour courts, 
which came into effect on 1 January 1935, repealed the Order of 1928 
on the labour courts, but re-introduced the greater part of its provisions 
relating to the constitution and composition ol' the courts. It effected 

^ Of. Conciliation cwd Arhitration in InduMrinl THspiitca, i)p. 329 vt srq. 

® 7..^S^., 1928, Pol. 5. 

» L,S., 1034, Pol. 3. 
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certain changes in tlu^ rules governing the proceedings and in parti c- 
nJar specified that a settlement by conciliation before a ^i^iliation 
committee composed of two assessors should be attempted before a 
judgment was rendered. While it did away with jurisdiction in penal 
cases, which henc;cforth fall within the jurisdiction of the labour 
inspectors, it extended the competence of the courts to other classes 
of disputes. The procedure for appeals was also simplified, And to 
ensure uniformity of the judicial labour system the industrial and 
commercial (Courts still ojierating under the (lerman law of 1890 were 
to be roj>laced by the regular labour cjourts. Such was the purpose 
of the Decree of 2 July 1930 which came into force on 1 October 1936 
and creat(?d eight n(‘w labour courts. The system now in force in 
the entire country may bc^ briefly described under the following 
headings. 

Constitution and Composition of the Caurts. — In Poland the labour 
courts are established by a joint Order of the Minister of Justice and 
the Mini.st(^^ of Labour and Social Welfare in agreement with the 
Minister of the Interior, thc! Minister of Finance, the Minister of Agri- 
culture and th(^ Minister of Industry and Commerce. The Order which 
provides for the establishnient of a labour (joiirt must also define its 
district, wJiicli rruiy comprise one or more communes or only a portion 
of a commune. Where it is not desirable tc) have a labour court 
separate from the district court, a labour court is established in con- 
nection with the district court by the Minister of Justice and the 
Minister of Labour and Social Welfare. 

The local labour courts are composed of a chairman, one or more 
vice-chairmen, and not loss than ten assessors and twice as many 
substitutes from the two groups of employers and of workers. The 
chairman and vice-chairmen are appointed by the Minister of Justice 
from among judges of ordinary courts of law and are remunerated 
on the same basis as the judges. 

The assessors, chosen hfilf from among the employers’ group and 
half from among the workers’ group, are appointed for a term of three 
years by the Minister of Justice, on the joint rec/ommendation of the 
Minister of Labour and Hocial Welfare and the Minister of Industry 
and Commerce or the Minister of Agriculture, from lists of candidates 
furnished by the chambers of industry and commerce, and agriculture, 
or by industrial associations of employers or of employees operating 
within the area of the labour court, and also from lists submitted by 
the managements of undertakings and institutions of the State and 
local authorities situated within a certain area. When such collective 
bodies do not exist within the area of the court, the responsible Minis- 
ters make the appointments at their own discretion. 

In certain appeals, mentioned below, against decisions of the local 
labour courts one assessor and one substitute for each of the employers* 
and workers’ groups are appointed to the regional courts of law by 
the authorities which appoint the assessors for the labour courts of 
first instance or on their authorisation by the presidents of these 
regional courts from the lists mentioned above. 

TJie Decree stipulates that, among other qualifications, assessors 
and their substitutes must be Polish citizens who are in full possession 
of their civic rights and have attained the age of thirty years. Soldiers 
on active service, clergymen or members of a religious order, State 
officials, members of the Diet or senators cannot act as assessors. 
Refusal to accept the post of assessor or substitute, or resignation 
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from such office is permitted when the j)ersons concerned are past 
sixty years of age, are physically or mentally unfit for the task, or 
again under specified conilitions which are left to the appreciation 
of the Minister of Justice. 

Assessors and substitutes must take an oath to judge without 
bias and in conformity with the principles of law and equity. Negli- 
gence in the discharge of their functions may be punished by a fine 
not exceeding 500 zloty imposed by the chairman oi the court to 
which they are attached. The assessor may within fourteen days 
lodge an appeal against the imposition of this fine before a special 
tribunal composed of the chairman of the labour (iourt or of the regional 
court and of four assessors, that is, two from each grouj). Wh(?n the 
amount of the fine is not recoverable a sentence of iini>risonment not 
to exceed two weeks may be inflicted. 

No remuneration is paid to assessors and substitutes, but on 
application they may receive an indemnity for their attendance at 
sessions of the labour courts provided that they can show a loss of 
earnings oc(^asioned thereby, and travelling expenses are j)aid to those 
who reside in a different locality from that in which the court is 
established. 

The regional court may remove an assessor or his substitute from 
office if it is proved that he has ceased to have the qualifications men- 
tioned above, or has been guilty of a serious breach of duty or if he 
is no longer qualified to represent the group from which he was 
appointed. 

The salary of the labour judges and the other expenses incurred 
in the operation of the labour courts are borne by the State. 

Gomptiemjce. of the C&wris. — Under the 1934 Decree tlic labour 
courts are given compulsory jurisdiction over individual labour disputes. 
They are competent to settle all disputes between employers and 
employees or between employees among themselves when the sum 
at issue docs not exceed 10,000 zloty and the dispute arises out of ; 

(1) a contract of employment ; 

(2) a contract for work done outside the workplace, which includes 
home work ; 

(3) a contract of apprenticeship ; 

(4) common employment ; 

(5) membership in social or other insurance institutions, in so 
far as disputes of this nature are not reserved by law or by 
special regulations for settlement by special tribunals in these 
institutions, by the administrative authorities or by arbitration 
agencies. 

The labour courts are also competent to deal with disputes based 
on the contracts of teachers wdio are engaged to teach outside school 
establishments, and witli justiciable disputes relating to lodgings 
which belong to the proprietors of the works or mines or which form 
part of the wage earners’ remuneration. But they are not competent 
in disputes based on the contracts of intellectual workers employed 
in Government offices and in the State or municipal schools. Nor are 
they competent in regard to workers and improvers engaged in under- 
takings in agriculture, forestry and horticulture, or in establishments 
connected therewith which are not mainly industrial or commercial 
in character and are situated outside the towns. 


10 
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The 1934 Decree, like the Order of 1928, stipulates that when juris- 
diction is given by decree to the labour courts in respect of disputes 
affecting the employment relations of workers and improvers engaged 
in undertakings in agriculture, forestry and horticulture, then the 
conciliation and arbitration procedure provided for in the Act of 1 
August J9J9 ’ for the settlement of labour disputes between employers 
and einpJoyecs in agriculture will be abrogated accordingly. But for 
the time l)eing individual labour disputes in agriculture are excluded 
from the jurisdiction of the labour courts, (collective disputes are also 
within the*, comyietenco of special arbitration boards provided for 
by the Decree of 27 October 1933 Moreover the parties may by 
agnicment submit a dispute already in existence and falling within 
the competence of the labour courts to the jurisdiction of some concilia- 
tion or arbitration board set uj) by (jollective agreement. But no 
agreement of the parties will confer on the ordinary courts of law 
jurisdiction over matters which fall within the jurisdiction of the labour 
courts. 

In the localities where there are no labour courts, labour disputes 
fall within the (jompetence of the ordinary courts of law. When the 
amount (it issue does not exceed 5,000 zloty the ordinary district courts 
are (competent, subject to the observance of the relevant provisions 
ot th(^ Labour Courts I)e(?ree of 1934 with respect to exemption from 
stump duty, the represcuitation of the parties and the territorial compe- 
tence of the labour courts. 

As regards tlu' forum of the ac^tion, it is laid down that the ]:)laintiff 
may bring his complaint either before the labour court in the area 
of which the work was or would have been peiformed, or before the 
court in the area, of which was situated the undertaking or the head 
establishment, or again b(^fore the tribunal which has jurisdiction over 
the d(‘fendant. 

The Parties and their ReqyresenMives, — Stweral comy)lainants 
may join in the same action regardless of the total amount at issue. 
In such a case, assuming that the (causes of action are the same, several 
disputes may be settled for approximately the cost of one action. 

The parties may ap])ear either in person or through a representative. 
In actions before the labour courts of first instance and the regional 
courts, representation may be efffjcted through : (a) a relative such 
as the father, mother, husband or wife, brother, sister or child ; (b) an 
agent, of the occupational organisation to whicjh the party belongs ; 
(c) the adv()cate who acts as permanent legal adviser for the employer 
or organisation to which the party belongs; and (d), in the case of 
an employer, through his manager or salaried employee. The C^oiirt 
ynust give all necessary indications as to procedure to the party who 
is not represented by an advocate. In appeals before the Supreme 
(Jourt the parties must always be represented by advocates. 

It is also stipulated that a right of action governed by the Decree 
may be assigned to a third party, who may start a suit before the labour 
courts under the same conditions as if he^were the original party to the 
dispute. 


^ (T. Coficiliatlcm ami Arbitration in Industrial Disputes, pp. 325 et sea,, 
and also 1932, Pol. 4. ^ Y*. 

J.L.O, Year-iionk, 1933, p. 330. 
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Procedure 

Ordinarily the labour courts sit in chambers composed of the judge 
as chairman, and of one assessor or his substitute from each of the 
employers’ and workers’ groups. The (choice of the worker’s assessor 
depends on whether tlie party to the a.<aion is engaged in intellectual 
or manual work. It is tlie chairmairs duty to convene the assessors, 
and all orders or decisions of a purely administrative or disciplinary 
character are given by the chairman alom^. 

An assessor or his substitute may be challenged whenever there 
are sufficient reasons to believe that he would not judge with impartiality. 

Preliminary Proceedings, — The parties must, be given at least 
three days’ notice to appear at the first hearing, which must be held 
not later than two weeks after the complaint was lodged. When the 
chairman of the labour court is of ofunion thcat the matter could be 
adjusted by agreement between the parties, lie refers it to a coiKaliation 
coinrnitteej composed of the parties an{J two assessors, representing 
respectively the employers’ and workers’ groups. He also designates 
one of the assessors as chairman of the conciliation committee'. If the 
parties fail to agree immediately, the asscissors, who on this occasion 
are not entitled to call upon witnesses and experts, niay suggest different 
solutions and adjourn the sitting for a w^eek. 

Conciliation must proceed 1‘rom the unanimous agreement of thc^ 
members of the (*ommittee. Tlu'. agreement acquires the force of law' 
from the; momejit it. is signed by the parties and thi^ asst^ssors. 

The Trial, — When conciliation has failed the dispute is dealt 
with by judicial procedure before the court sitting in chambers. At 
this stage witnesses and experts may be examined by the assessors 
and by tlie chairman, who decides upon tlu^ admissibility of the c‘vid(‘nce. 
The court may also come to the conclusion that it has no jurisdiction 
in the rnattcr and refer the case to the competent court in aciordance 
with the rules wdiich apply to the procedure before the ordinary courts 
of law'. 

Judqmemt and, Execution, — The decisions of the labour courts 
must within eight days be put in writing and give the reasons on which 
they are based, if a demand to that effect is made by one of tlie parties 
within three days from the time the judgment is delivered. Otherwise 
the judgment acquires executionary force from the moment it is 
delivered, subject to a deposit of security by the plaintiff if the court 
requires it, w'hen the sum involved does not exceed 3(K) zloty and an 
appeal could only be lodged on certain grounds before a regional court 
composed of three judges as indicated below. In otlusr cases it is only 
an appeal against the State Treasury and State undertakings that 
does not effect a stay of execution. 

Appeals, — A special tribunal, consisting of the regional court 
composed of three judges, decides appeals against decisions of the 
labour courts when the sum involved does not exceed 300 zloty and the 
grounds adduced are that the judgment fa) was given under such 
conditions as to render it invalid ; (b) exceeds the competence of the 
courts ; or fc) violates the law. 

In all other cases the decisions of the labour courts may be contested 
before the regional court composed of a judge as chairman and two 
assessors, provided the amount at issue exceeds 300 zloty. In that 
event recourse to the Supreme Court is also allowed. 
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3. Results 

During the few years which have elapsed since the institution in 
Poland of a uniform labour judiciary great efforts have been made to 
educate the 1,000 assessors and their 2,000 substitutes who form part 
of tlw existing t\renty-foiir labour courts for the task of discharging 
fujirtions which often require special knowledge. In consequence the 
employers* and workers* organisations have endeavoured to educate 
those who are chosen from among their members to represent them 
on the labour courts. 

As long as five years ago, a permanent organisation called ‘‘ Associa- 
tion of the Friends of the Labour Courts was formed, with a mem- 
bership recruited independently of politi(^al affiliations from among 
assessors and persons connected with the labour courts. This Associa- 
tion organises gatherings and lectures for the benefit of its members 
and publishes special handbooks for the use of assessors. There can 
be no doubt that the Association contributes to a large extent in raising 
the standard of work of the assessors and in improving their lot when 
called upon to sit in labour appeals before the ordinary appeal courts, 
and in a general way facilitates the work of the labour judiciary. 

Some idea of the useful work done by the labour courts may be 
formed by examination of the following table 1 ' which shows, for 
each year since the passing of the unifying law on the labour courts, 
the number of labour courts which have been set up in industrial centres, 
and the number of cases they have handled. 


TABLE 1 


Year 

Number of labour 
courtH 

Number of civil 
aetions brouglit 
before, tile labour 
courtB 

Number of casca 
settled 

1929 

16 

24,299 

19,236 

1930 

16 

24,807 

26,134 

1931 

16 

25,322 

24,926 

1932 

17 

20,355 

21,322 

1933 

18 

16,938 

17,636 

1934 1 

16 

16,532 

15,044 

1935 

16 

19,160 

18,655 

1930 

24 

22,875 

21,579 


* Cf. Conrise Statintim! Year-Book of Poiandf 193(». 


It will be observed that while additional labour courts have been 
established, the number of complaints lodged before them has 
decreased. Tlie inference to be drawn is that labour disputes have 
diminished as a result of the stabilising effect which the decisions of 
the labour courts have had on employment relations. Where in certain 
years the number of eases settled is greater than the number of actions 
brought before the courts, the explanation is obviously that some 
of the cases which had been carried over from the previous year have 
been successfully settled. 

^ Statistics furnished by Statystyka Pracy^ a quarterly published by 
the C-ontral Bureau of Statistics of the Polish Republic. Sec year 1933, 
pp. 142 et seq. and year 1934, pp. 61 et aeq. 
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The statistics furnished by the greater part of the labour courts 
to the Ministry of Labour and Social Welfare show that a very small 
percentage of the complaints are lodged by employers. The figures 
available give 4.6 per cent, for 1929 ; 3.9 per cent, for 1930 ; 3.6 per cent, 
for 1931 ; 4,6 per cent, for 1932 ; 6.3 per cent, for 1933. 

As regards the complaints lodged by the workers, it is interesting 
to note the proportion between the number of claims made by the 
various categories. The following table II gives the percentage 
obtained on the basis of the statistics furnished by certain labour 
courts. 


TABLE II 


Year 

Percentage of claims hy categories oi workers 

Intellectual 

wurkerB 

Manual 

workers 

Moino 
workcTB j 

Concierges 

Dorneatic 

Hcrvauts 

Apprentices 

1929 

16.8 

66.4 

0.7 

5.0 

10.7 

1.4 

1930 

19.6 

04.5 

0.9 

4.3 

9.8 

1.0 

1931 

23.3 

69.3 

0.7 

4.7 

11.0 

1.0 

1932 

24.6 

56.6 

0.8 

5.1 

12.2 

0.8 

1933 

22.2 

54.2 

0.9 

6.9 

1 

14.7 

1.1 

1 


Some of the labour courts have also established statistics showing 
the number of cases which were settled by agreement between the 
parties as a result of the conciliation proceedings initiated under the 
auspices of the labour courts. The resulting averages come to the 
following figures : 1929, 15 per cent, of the claims ; 1930, 14.7 per cent. ; 
1931, 14.9 per cent. ; 1932, 16.2 per cent. ; 1933, 16.8 i)er cent. That 
such a large proportion of the disputes can bo adjusted by amiciable 
agreement fuUy justifies the existence of the provisions which require 
that conciliation efforts should be made before a judicial decision is 
handed down by the labour courts. 

Moreover, the fact that such a large proportion of the decisions of 
the labour courts appealed from have been sustained by the ajqieal 
tribunals testifies to the practical value of the decisions of courts, 
which include among their members representatives of the employers’ 
and workers’ groups to which the parties belong. The statistics on 
this point are contained in the following table III : 


TABLE m 


Year 

Number of appeals 
lodged 

NuiulM)r of appeals 
diamlaacd 

1929 

827 

510 

1930 

2,880 

1,465 

1931 

2.967 

2,213 

1932 

2,964 

2,215 

1933 

2,729 

2,087 

1934 

1,838 

1,918 

1935 

2,014 

3,863 

1930 

2,657 

5,948 


4. Summary 


The judicial labour system at present in force in Poland consists 
of a network of labour courts set up either separately or in connection 
with the local court of law. They are composed of a chairman and 
one or more vice-chairmen who must be judges appointed by the 
Minister ol Justice^ and of not less than ten assessors and twice as 
many substitutes chosen in equal numbers from the employers’ and 
workers* groups. The assessors are appointed for a term of three years 
by the competent Ministries from lists drawn up by the respective 
emphyers* and w'orkers’ representative chambers and occupational 
organisations. 

The jurisdiction of the labour courts extends to practically all 
individual labour disputes arising out of employment relations between 
employers and emjiloyees or between employees among themselves. 

It supersedes th(^ j)owers of conciliation and arbitration boards unless 
they have been set uf) by collective agreement. 

The 1934 Decree on the labour courts contains detailed rules 
concerning the representation of the parties and the various stages 
of th(i proceedings for the adjustment of disputes by either conciliation 
or judicial procedure. 

Apj)eals against the decisions of the labour courts may be lodged 
before the regional courts oi’ law\ When the amount involved does 
not exceed 300 zloty, the regional courts are composed of three judges, 
and the appeal is only allowed under certain conditions. When the 
sum at issue exceeds 300 zloty the appeal is always allowed and then 
the regional courts are composed of a judge and one assessor from 
each of the employers’ and workers’ groups. In that case a further 
appeal may also be brought before the Supreme Court. 
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Sqdy pracy tekat rozp. z 22. III. 1928 r. z komcnUirzami J. Wengiefowa, 
wat^p&m zaop^rzyl Zbigniew Skokowaki. Bibljotoka Ustawotlawstwa Pracy. 
Warszawa, 1930 r. 

Wskazowki dla lawnikow aqd&w pracy - - wydawnictwo Izby Przemy- 
alowo-Handlowej w Warszawle. Warszawa, 1929 r. 

Biuletyn zrzeazcnia sqddw pracy. 

What a Magistrate should know, a haii(ll)()c>k ])ublishecl by the 
Association of the Friends of the L.a})Oui“ (\)iirts. 


PORTUGAL 

I. Intkoduction 

In Portugal the adjustment of la})our disputes has for many years 
betJii given tlie spec^ial attention of the k'gislator. Some writ(>r.s evem 
aliirm that as early as the sixte<uith (century labour judges were 
appointcni in connection with tlie ordinary courts of law K But 
special labour tribunals were not known before the latter part of the 
nineteenth century. Their (\stablishment had tluui become a imittcir 
of urg<m(?y on a(?count of the nume^rous labour disputes which 
ae(‘ompanied ec^onomic developments in Portugal at that tiiiK^. 

The first legislative measure on th(5 subject was tlui Arbitration 
(burts Act of 14 August 1889, w'hich was subsequently modified and 
improved upon by various legislative decn^es, in particular those of 
19 March 1891, 14 Ai)ril 1894, 12 October 1928 and 29 April 1929. 
Th(i A(jt provided for the constitution of electoral bodies of employers 
and workers for th<? nomination of the members of the arbitration 
courts, which comprised a president and two vice-pn^sidents apj)ointed 
by the Government on the recHmmiemdation of the municipal 
authorities concerned, and from eight to sixteen members elected 
in equal numbers by the respective electoral groups of (employers 
and workers. The separate labour tribunals were competent to deal 
with individual labour disputes wdiich arose in industry and commerce 
betwetm employers and their wage-earning or salaried employees or 
between the employees of the same employer .among themselves. 
They were also empowered to inflict disciplinary sanctions on 
employers or employees who failed to observe the usual principles 
of equity and respect in their relations to one another. 

The arbitration courts were not entitled to render a binding 
decision until an attempt had first been made to adjust the dispute 
by agreement between the parties. Moreover, conciliation could be 
resorted to at any stage of the proceedings. Failing conciliation the 
matter w^as settled by a judgment subject to apj)eal in the first 
instance to the ordinary Court of Appeal and in the last resort to the 
High (yourt of Justice. But an appeal did not lie unless it involved 
some question affecting the competence of the arbitration court. 

* OoK^ALVES, Luis da Cimha : A Evolugao do Movimento Operario 
em Portugal. 
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The Legislative Decree of 24 July 1913, as it introduced into 
l^)rtugiie.se'^fiodal legislation the principle of the employer’s liability 
based on the occupational risk, also provided for the institution of 
special arbitration boards to determine the compensation due in all 
casfis of iiulustrial aitcidents. These boards were originally composed 
of fojir 7 (?prcsentativc.s of employers and four representatives of 
workt^rs eleef (‘d by their respective organisations, and of one medical 
assessor and one n; prose ntativo of the insurance companies. For 
the distri(d.s of Lisbon and J^orto the number of members of the 
boards was larger. This Dccn^e was amended from time to time. 
Provision was subsequently made for the appointment ot a technical 
assessoi* to assist the presiding officer of the board. A Decree of 
9 March J91S gave those boards the official title of Industrial Accidents 
Boards. The Decree of 10 May 1930 required the labour courts to 
bo composed of a judge appointed by the Government and two 
assessors elected respectivcily by the employers’ and workers’ groups. 
A medical officer and a representative of insurance compames were 
still atta(hed to the labour courts. In all cases conciliation procedure 
was a prerequisit(i to a judicial seitknneiit. 

Collective labour disputes were not excluded from the competence 
of tlie arbitration courts. Little use, however, seems to have been 
made of these tribunals for ilie adjustment of those disputes. This 
explains the need wdiich was felt in Portugal at the beginning of this 
(jcntury for the institution of special bodies to deal with strikes, 
lock-outs and other colhnjtive disputes. To this end an Order was 
issued on 17 August 1912 containing provisions for the constitution 
of (.'Onciliation Boards, which were given the nec^jssary powers to 
acljust eith(?r collective or individual labour disputes. A description 
of these Conciliation Boards has already been in given the study on 
Conciliation and Arbitration in Portugal published by the International 
Labour Office in 1933 ^ Reference was there made to the changes 
which W'(njld probably be effected in the machinery for the solution 
of labour conflicts as a result of the new Portuguese Constitution, 
wliich came into forcre on 11 April 1933, declaring among other things 
that labour disputes would come within the purview of special courts. 
In pursuance thereof various legislative measures were taken, the 
main one being the Legislative Decree of 15 August 1934 *, which 
laid down the prescriptions for the creation of special labour courts 
to judge individual as w^ell as (tollective labour disputes and repealed 
all previous Acts and Decrees on the subject. 


2. The System in Force 

The new legislation on tlie labour tribunals contains a mass of 
details relating to the working of the labour courts and to the duties 
of the public prosecutor, who is entrusted with special functions in 
connection with the labour courts. Certain provisions impose definite 
duties upon hospitals. For instance, in the case of industrial accidents, 
the hospital to which the injured person is taken, or even the employer 
to whose care the injured j)erson is entrusted, is required to inform 
the labour court if the victim should die and state W'hether or not 
a post-mortem examination has been made. Other stipulations make 


^ Cf, Coixeiliaiion and A rbitration in Industrial Disputes, pp. 477 et seq, 
» 1934, Por. 3. 
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it compulsory for the person responsible for the work when the 
accident occurred to provide the injured person with first-aid 
medicaments and pharmaceutical requisites and transport to the 
nearest casualty station. These and similar provisions do not, liowever, 
fall within the scope of this monograph, which purports to give only 
an outline of thc^ Portuguese system lor the judicial settlement of 
collective and individual labour disputes. 

Constitution and Composition of the Courts. — The 1934 Decree 
on the labour courts provides for the establishment by Government 
Order of a labour court in the chief town of everj^ administrative 
district of Portugal and in Funchal. Each labour court must be 
composed of a judge, an ofhoial of the public j)rosecutor*s department, 
a clerk and an official to serve summonses. The labour court of 
Lisbon is divided into three chambers and that of Porto into two 
chambers, each chamber being constituted on the same principle as 
the separate labour courts. The districts of the labour courts are 
not necessarily coterminous with the ordinary judicial districts. 

In case of absence or of incapacity to discharge their functions, 
the labour judges replace each other in Lisbon and Porto, and in 
other parts of the country they are replaced by tl»e civil registrar or 
land registrar of the district. The officials of the National Labour 
Institute and of the i.)ublie prosecutor’s department also rei)lace each 
other in their respective capacity. The labour courts must sit not 
less than once a week. 

Competence of the Courts. — An interesting feature of the new 
labour judiciary in Portugal is that in certain cases the sptHjial tribunals 
must discharge their functions ex officio in accordancse with the rules 
contained in the Decree ; in other cases they intervene only at this 
request of one of the parties to the dispute. A somewhat novel 
provision stipulates that the decisions of the labour courts shall be 
made in accordance with the principles of strict law when their 
intervention is made ex officio, and on grounds of equity when a party 
submits a case to the labour courts. It will not be possible to estimate 
the relative value of these different measures until the labour tribunals 
have been functioning for some considerable time. 

The various matters to which the competence of the labour courts 
extends are enumerated in section 11 of the Decree as follows : 

“1. All questions which arise between corporate organisations 
or between a subordinate body of an organisation and the 
organisation itself or another organisation ; 

“ 2. All questions relating to the interpretation or performance 
of collective agreements or labour agreements (acordos do 
trabalho) concluded between employers, either singly or 
in groups, and the national trade unions, or between the 
latter, provided they are approved by the Under-8ecretary 
of State for Corporations and Social Welfare ; 

** 3. All questions arising out of industrial accidents ; 

“ 4. Legal disputes affecting mutual benefit societies and provident 
funds ; 

“ 5. Legal disputes affecting corporative provident organisations ; 

“6. Disputes relating to hours of work and in a general way 
questions relating to the compulsory provisions regulating 
the conditions of employment ; 
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“ 7. All disputes arising out of the regulations of corporative 
organisations whether approved by the Government or not, 
and ibr the settlement or interpretation of which the 
intervention of the courts is requested ; 

“ 8. The interpretation of collective agreements and labour 
iigroenients ^ the application, amendment, prorogation and 
adafitation thereof to supplement changes in economic 
conditions and even the conclusion of new such agreements ; 

“ Jl. All questions relating to arbitration between trade unions 
and all other questions which in view of their character 
require to be submitted to arbitration if the parties agree 
1o the intcTventiori of the courts or which are referred for 
settlement to the (courts by a decision of the Under-Secretary 
of Corporat ions and Social Welfare ; 

“ 10. Conciliation in all disputes within their competence ; 

“11. Disputes arising out of individual contracts of employment 
wluui tluj sum involved does not cxcchmI 50,000 escudos in 
Lisbon and Porto and 5,000 escudos in the other districts ; 

“12, Similar disputes in which the principl(?s of strict law are 
not applied ; 

“ 13. The r(*vision of awards and other decisions under the 
conditions allowed by positive law ; 

“ 14. The carrying out of decisions issued with respect to costs 
and fines and the other decisions issued in accordance with 
this Decree,” 

The J>.cree lays down that the labour courts must exercise their 
jurisdiction ex officio in the cases coming under the above paragraphs 
1 to 8, and at the request of one of the parties to the dispute in the 
other (sases. 

It is spccafied that a (contract of apprenticeship or for domestic 
work or I’or employment in industry or in agriculture may be deemed 
an individual contract of employment. 

The labour courts may also re(;eive complaints and inflict disciplinary 
measures on employers or employees “ for failure to observe the 
principles of e(piity, courtesy, resj:)ect and obedience on which their 
relations to each other should be based ”. Wlam the facts are 
sufficiejilly serious to warrant th(^ intervention of the police authorities 
the latter must be notili<»d by the official of the public prosecutor’s 
department. 

As a ride disputes are handled by the labour court of the district 
where the work is performed. But there are many exceptions to this 
princif)le. For instance, disputes relating to services performed in the 
colonies where there is no labour tribunal are dealt with by the labour 
court for the district of Lisbon. Or again, if several defendants 
residing in different disiri(;ts are involved in the same action, the 
proceedings are instituted in the (?ourt of the place of domicile of the 
majority of the dehuidants and if there is an equal number of persons 
domiciled in the different places, then the ])laintiff is entitled to choose 
the court at any such place of domicile. When a dispute arises 


* For the purposes of tho Decree labour agreements (acordos do 
trabalho) int>an special arrangements concluded between one or more 
employers and a national trade union and aj>provod bv the competent 
authorities. 



— 155 — 


between the employees of the same employer the competent court 
is the labour court of the place of domicile of the defendants. In the 
case of an action brought against an alien, on the ground that the 
action is based on a fact which occurred in Portugal or that the 
defendant is under an obligation to a lN>rtuguese, the proceedings 
may under certain conditions be instituted before the court of the 
place of domicile or residciiice for the time being of the person bringing 
the action. Labour dis{)ute8 which do not fall under the jurisdiction 
of the labour tribunals are decided by the ordinary (courts of law. 

The Parties and their Representatives. — The disputes coming 
within the jurisdicition of the labour tribunals may be not. only between 
employers and their employees but also between the employees of the 
same employer among themselves, whetlu^r they are I^wtugiu'se 
nationals or aliens. 

In principle the parties should apj)ear in pt^rson b(‘fore the (X)urts. 
But for (certain disputes arising out of individual contracts of 
employment, the defendants may be represented by a irn'inber of 
their family, who must show fwoper authorisation. The heads of 
industrial or commercial undertakings may cause themselves to be 
represented by the director, manager or a salaried em])loye(‘ of the 
establishment. 

Young persons who cannot be* represcuded by their parents or 
guardians may be represented by an otlicial ot‘ the public p^os(^cutor^s 
department. Wom<m under eighteen ycjars of age may not sue or 
be sued before th(j labour courts unless tluy are accoTiipanied by their 
legal representatives or are assisted by an official of the public 
prosecu t or ’ s de partm cm t . 

The Decree specifies tliat the intervention of barristers and solicitors 
is only p(irmitted in the case of disputes basexl on industrial accuhxits 
or social legislation, when the amount invf)IvtMl is greater than 5,0(X) 
escudos, and also in append proceedings. Elsewhere than in Lisbon 
and Porto it is p(?rmitted in disputes arising out of individual contracts 
of employment in which the sum involved exceeds 1,000 t*seudos. 


Procedure 

The proceedings btd’ore the labour courts ar(^ gova^rned by detailed 
rules laid down in the Legislative Decree of 15 August 19*14. It 
exemy)ts from stamp duty the various docaiments pertaining to actions 
before the courts. It gives the various time-limits that are applicable 
to the different classes of actions. It even contains special regulations 
with regard to the registraticjn of provisional mortgages on the 
property of a person guilty of a contravention whicli exposes him 
to the payment of a fine, or on the ywopcirty of a party to an action 
who has not tendered the security required by law. From considera- 
tions of space only the principal fc;atures of the system can bo given 
here. 

PreMmiruiry Proceedings. — The action is begun by a complaint 
in writing addressed by the plaintiff to the president of the court, 
giving all the necessary particulars of the case. Once the parties have 
been convened before the court an attempt must first of all be made 
by the official of the public prosecutor’s department on the labour 
tribunal to effect an adjustment of the dispute by contnliation. Only 
after an amicable settlement has proved impossible are judicial 
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proceedings begun. The parties may even appear voluntarily before 
the coiirt with a view to arriving at a conciliation agreement. 
Conciliation pla3^s a very important part in the proceedings. It may 
be undertaken at any 'time during the trial and oven during the 
(*nforc(unont of a judicial decision rendered by the court. Any 
conciliation agifjenient arrivcnJ at in or out of court becomes 
enforceable from the time it receives the approval of the labour 
tribunal. 

Another special ftiature of the Portuguese law is that when an 
industrial a(;cident has o(?(!urred the employer concerned is compelled 
to notify the competent labour court within forty-eight hours after 
the accident. If the accident occurs during a voyage by vessel the 
time-limit is forty-eight hours after the arrival of the vessel in port. 
Failure to observe this prescription renders the employer liable to 
the payment of a fine whieh must be not less than 10 nor more than 
100 eseudos. Upon receipt of the notificjation the labour court must 
begin prot^cjedings ex ofjl^^io. 

When a <^ase of compensation has been settled by conciliation, 
any person concerned is entitled to apply to the (jompetent labour 
court for a revision of the pension or comj)ensation if there is a further 
cliange in the cay)a(dty for work of the injured person. 

TJie. Trial. — The proceedings before the court are sometimes 
entirely oral. This is the case in actions based on individual contracts 
of employment in whi(ih the amount involved is less than 1,000 escudos. 
The procedure is more summary when the amount of the claim is 
relatively small. The numlxT of witnesstjs allowed also varies according 
to whether the claim docs or docs not exceed 5,000 eseudos. Only 
five witnesses an? admissible for each party in the first case and eight 
in the second. In Lisbon and Porto, when an action is for a sum 
exceeding 5,000 escudos alleged to be due in virtue of an individual 
(contract of cunploymerit, the bench must bo composed of the judge 
of the (!ompetent chamber and of the other labour judges, all of 
whom may deliberate in private before delivering the judgment. 

In given circumstances the public? prosecutor or his representative 
may intervene at the trial. If the dispute is one affecting the 
collec'tivc relations betwx?en employers and employees, the public 
prosecutor may propose to the persons concerned either on his own 
initiative, at the instance of the judge or the suggestion of the parties, 
the amendment, prolongation or revision of collective agreements 
and labour agreements which have been approved by the Under- 
secretary of State for Corporations and Social Welfare and even the 
conclusion of now' such agreements. The public prosecutor may in 
fact intervone or when necessary lodge an appeal in all cases in which 
the State has an interest or which affect the rights of persons who 
are under the unofficial protection of the public prosecutor’s department. 

Judgme,ni and Execution. — The decisions of the labour courts 
are usually contained in a w'ritten instrument signed by the judge 
giving all the particulars of the case. Judgments of the labour courts 
are enforceable by the same means as judgments of the ordinary 
courts of law. 

If the judgment is one relating to compensation in case of an 
industrial accident causing death or permanent incapacity, a copy 
of the judgment is transmitted within fifteen days by the clerk of 
the court to the Insurance Inspectorate. If this Inspectorate is 
unable to give effect to the judgment, it informs the court accordingly, 
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specifying the sums which should be deposited by the defendant, or 
the part of the defendant's property which should be assigned for the 
purposes of the distress to be carried out in execution of the 
judgment. Judgments which merely determine the amount to be 
paid in the way of hospital expenses or in similar cases are enforceable 
by special summary procedure. 

Appeals. — The decisions of the labour (courts are not final. An 
appeal for review on a point of law* lies with the labour and social 
welfare division of the Supreme Administrative Court, which refers 
the case back for a new trial to the labour court concerned if it is 
found that there has been a misinterpretation or a misapplication 
of the existing law. An ai)peal may also be lodged before tin; same 
division for a nenv trial on the questions of fact and of law when the 
judgment of th(i labour court fixes the indemnity to be paid in a 
case of industrial aciiident which resulted in tlui death or total and 
permanent incai)a.city of the victim. The pro(;eediiigs before the 
supreme administrative tribunal are governed in part by the special 
rules of procedure contained in the Decree on the labour courts and 
in part by those which are applicable for the ordinary administration 
of justice. 

3. Results 

No official statistics are as yet available to indicate the number 
of (iases which have been settled each year since the new system of 
labour courts was instituted under the legislation of 1934. But it 
appears that the results achieved have surpassed all t?x])ectations. 
In a bimonthly official x^^ffiheation, the Boleiim do Jmtituto Nackmiil 
do Trabalho e PrevidSncAay important decisions handc^d down by the 
labour courts are given in detailed accounts comyuising a summary 
of the princijfie of labour law applied in the case. This affords ample 
evidence of the? importance attached to the legal j)re(5edent8 evolved 
by the new labour judiciary. 

4. SUMMA.RY 

In Portugal the labour judiciary consists of a number of labour 
courts composed of a judge, an official of the public prosecutor’s 
department, a clerk and person to serve summonses. In Lisbon and 
Porto the courts are divided respectively into three and two chambers, 
each of which is constituted in the same manner as a separate labour 
court. 

The jurisdiction of the labour judiciary covers all collective and 
individual disputes arising out of employment relations between 
employers and employees or between employees of the same emi;)loyer. 
The parties to a dispute must as a rule appear in person before the 
labour tribunals, but exceptionally they may be rei^resented by subor- 
dinate officials or a^in, in very special cases, by attorneys-at-law. 

The Legislative Decree of 15 August 1934 on the labour courts 
lays down detailed rules for the functioning of the labour tribunals. 
It authorises the intervention of the public prosecutor’s department 
in labour disputes before the courts with a view particularly to 
facilitating the application, modification or rencv\'al of collective 
agreements and labour agreements (acordos do trabalho) y and to 
safeguarding the interests of the State and of the persons who are 
under the unofficial protection of the public prosecutor. 
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(Joaciliatioii cjonatitutoH an essential element of the proceedings. 
It must be attempted before a judicial decision can be rendered and 
may be resorted to by the parties at any stage of the proceedings, 
even during the enforcement of an award. 

The juflgmcnts of the labour courts are subject to appeal before 
the labour and welfare division of the Supreme Administrative Court, 
either by way of revision in eom|)ensation cases relating to industrial 
a(t(;idiints or for annidment and a new trial in all other cases. 
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RUMANIA 

1. Jntkodvctiun 

Owing to the histori(^al evolution of the Kingdom of Rumania and 
to its sudden aggrandisimuuit in territory and in population at the 
end of tlie world war, there (ixistiHi no uniform system for the adjust- 
ment. of labour conflicts in th(', dilferent Rumanian provinces until 
the j)romulgati«)n on 15 February 1033 of tlu^ Labour Courts Act b 
Th(‘ Hungarian Industrial Code of LS84 was still in force in the Banat 
and in 'IVansylvania, vhile the Austrian law of 180() on industrial 
courts (iontinued to apply in Bucovina. Different laws again werci in 
operation in that j)art of the country which constituted the former 
Kingdom. Each of tlu'se dilferent systems liad its own merits and 
shortcomings. 

The Hungarian law of 1884 provided for the setting up of a concilia- 
tion committee within each guild. Those committees w^ere composed 
of an ecpial number of cl(M4(‘d (‘inployers* and workers’ representatives, 
under the chairmanshi|) of a delegate of the local administrative autho- 
rities. Their task was to settle disputes arising out of the contracts 
of employment l)etw'een employers and their workmen or apprentices. 
The pro(^edur(' follow'od was that agreed upon by the members of the 
committees. But the law- recpiired that in all disputes submitted to 
them an attempt must first be made to settle the matter by agreement 
between the parti(\s. Failing conciliation, these committees could 
decide by a majority vote, th<^ chairman having a casting vote in case 
of an (Mpial division of the votes. The decision could be enforced by 
the local administrative authorities. In fact, the law also provided 
that tliesc authorities could be resorted to directly for the settlement 


The .Act is dated 14 February 1933. Cf. L.S., 1933, Ruin. 1. 
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of the dispute. In either case, the party who was dissatisfied with 
the decision could within eight days lodge an apptjal before the ordinary 
courts. But the lodging of an appeal did not elfeci a stay of execution. 

The administrative authorities of first instance w^ero the rural 
councillors, the coTninunal councils in the tow’ns and tlie police autho- 
rities in the niimicipalities. Those of second instance were the assistant- 
sheriff in the districts and the iniini(*ipal council in the niunicipalities. 
The administrative autliorities of last r(\sort were the Ministry of 
Labour for labour matters and the? Ministry of liulustry for questions 
affecting either industry or coininerce. But the fn'quent changes in 
the administrations, as might be exp(icted, were too often detrimental 
to this method of adjusting labour conflicts. 

The Austrian law of 189B provided for th(‘ creation of industrial 
courts composed of a professional judge as chairman and of four assessors, 
that is, tw^o employers and tw^o workers, appointed from lists drawn 
up respectively by r(q)resentative bodies of employers and of w'orkers. 
It may suffice to point out luire that this law' was put into operation 
in very limited spheres, such as Cernauti and c-ertain small (!ommunes 
of BiKJOvina. 

The Trades Act of 1912 contained provisions for tlie establisliment 
of a judicial (committee in (‘onnciction w'ith every guild in the provim^es 
which constituted the Rumanian Kingdom of those? days. Each com- 
mittee was composed of a presiding judge? appointed by the justice 
of the peace or the ordinary judicial tribunal, and of a representative 
of the em})lovers and a representative of the craftsmen and workmen. 
On(;e a year eacdi of th(?so two groups elected six re presenta livens from 
whom one was cliosen b^^ lot to servn for a term of three months. 

The judi(;ial committees w^ere responsible for adjusting diff(*rences 
between the guild and the craftsmen or between the craftsme^n at id 
their respective ernploy€?rs, arising out of the (exercise of their particular 
trades. The parties to a disfiute were required to appear in person 
and for that reason the sittings w'ere held in the evening. TJkj first 
stage of the proceedings consisted in an Jittempt at conciliation. When 
no agro(iment could be reached a decision was rendered by a majority 
vote. Against this decision an aj)])eal cnuld be Iodg(?d before the justice 
of the peace or the ordinary court of law. 

The difficulty under that system was that, after con(?iliation liad 
failed, no decision could be handed down owing to tlu? fact that very 
often th(j representatives apf)ointed to the committee did not attend 
the sittings. In 1913 the Committees were ref)la(?ed by conciliation 
commissions constituted on the same prineijile. But their only task 
W’as to endeavour to settle the dispute? by agr(?emcnt l)(dAve(?n tlie 
parties. When this was not possible the? aggrieved jiarty could bring 
his case before? the justice of the peace, wdiose elee?isie)ii was subject te> 
appeal to the? ordinary e?ourt of law in speeaal cases only. That how^ever 
diel not relieve the situatiein entir€?]y, for tlie justie?e?s of the peace w^ere 
already too preoccupieel with their regular duties tei give jirornpt 
attention to the appeals against the awards of the e?e)nciliation com- 
missieins. 

It will be seen from the foregoing account that for some years the 
machinery for the settlement of labour disputes, ajiart from lack of 
uniformity, and ajiart also from the fact that it w,as non-existent in 
certain parts of the country, for instance, in Bessarabia, did not produce 
satisfactory r(?sult8 wdiere it was put into operation. The urgency of 
the new legislation which is at the basis of the present system was 
self-evident. 
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2. The System in Force 

The various laivs on which rested the different systems for the 
.sottlernent of individiia] Jabour disputes described above were all 
repealed by the HuTnanian Labour Courts Act which came into force 
on 15 February 1933. The new Act did not however do away with 
the conciliation and arbitration procedure devised by the Act of 4 
September 1920 for the regulation of collective labour disputes. This 
procedure has already been described in Conciliation and Arbitration 
in Indmtrial Disputes 

Nor (lit! the Labour Courts Act of 1933 abrogate all the provisions 
of tlie A(?t of 10 April 1931 ^ to secure payment for work done. The 
latt(^r Act provides for the setting up of an arbitration board in connec- 
tion with every justi<!e of the peace in the critios and for a board to be 
attached to every ordinary court of law. Each arbitration board is 
composed of a judge and two assessors, one chosen by the plaintiff 
and the other by the defendant. The furn^tions of the arbitration boards 
were, among other matters, to settle disputes between craftsmen or 
persons engag(‘.d in small-scale industry and their salaried or wage- 
earning omployetjs. Since 1933 such disputes now fall within the 
jurisdiction of the labour courts set up in virtue of the Labour Courts 
Act. But the A(;t specifies that all other disputes mentioned in the 
Act of 21 April 1931 shall be judged by the arbitration boards constituted 
in conformity with the provisions of the 1931 Act. Subject to the 
above-mentioned limitations, practically all individual labour disputes 
anti the tjollectivo labour disputes specified below (in the section on 
the “ Compt'tence of the (courts ”) come within the jurisdiction of 
the labour courts described in the following pages. 

Constitution of the Courts. — The Labour Courts Act of 1933 lays 
down that special labour tribunals of first instance shall be set up in 
connetition with each chamber of labour for the purpose of settling 
by conciliation or judicial detiisioii labour disputes relating to employ- 
ment relations and also for the purj>ose of judging contraventions of 
the statutory provisions respecting the regulation, organisation and 
protecti^m of employment, the handicrafts and health of the workers. 

The chambers of labour are organisations for the representation 
and protection of labour in industry and commerce. The Act ® by 
virtue of which they were created stipulates that the number of chambers 
of labour must not be less than the number of chambers of industry 
and commerce in the same localities. They may be established either 
at the request of the employers’ or workc^rs’ trade associations in the 
region (joncerned or ex officio. 

In the Labour Courts Act there is a provision to the effect that 
only one labour court may be established in one and the same town. 
But in Ihicharest and in other centres where this may be necessary 
the labour courts are to be divided into two chambers, each of which 
will operate indei)endcntly. 

The labour courts arc set up by Royal Decree based on a decision 
of the Council of Ministers and issued on the recommendation of the 
Ministry of Labour, Public Health and Social Welfare, in agreement 
with the Ministry of dustice. The Decreie in question specifies the 

^ Cf. Rumania^ pp. 500 et seq, 

• Motiitond Oficial, 21 April 1931, No. 91, p. 3851. 

“ L.S., 1927, Hum. 2. 
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place and area of jurisdiction of each court, which may be iiniited to 
a district or <mJy to a part of a district or ajrain to two or more districts 
(jonstitiiting a region. Before setting up a court the Ministry of Labour 
must consult the (;om potent chambers of commerce and industry, 
the chambers of labour and also tlie employers' and em})Ioyees' occupa- 
tional organisations in the district. 

Eacli labour court occuj)ies in the judiciary a rank cf|ual to that 
of the courts of the justit^os of Ihc peace and is placcrd under the direct 
supervision of the senior pnisident or president of the ordinary court 
of law' within whose jurisdiction the labour (*ourt is csta ljlishcd. 

Composition of th(^. Courts. — The labour courts arc composed of 
two judges and a certain mjmb(>r of assessors and substitutes. The 
judg(\s are appointed for a term of three years by the Ministry of .lustiee 
at the reqiK^st of th(i Ministry of Labour. The s(‘lection is made frf)in 
a list of three Jaw oflicers submitted by the senior president or by t he 
president of the district court on th(^ recommendation ol‘ tlic Ministry 
of .histice. To be eligible, the law olliccr must have the rank of judge 
with three years’ semiority in that eapaiaty. He is compelled to accept 
the appointment iniless he can .show good nvisons w'hy ho should not 
be appoiiit(‘d, in which (!ase the appointment is eanceiUid by the author- 
ities responsible for making it. When a post falls vacant or a labour 
judge is on leave, he may be replaced provisionally on the avitliorisalion 
of the s(Miior president or president of the district court. When^ the 
labour court is composed of two chambers the chairman is appointed 
in accordance with the provisions of the Judicature Act r(‘sj)ecting 
the justices of the peace. 

The assessors and substitutes are ap]>oinled for a ptjriod of three 
years by the Ministry of Labour from sc]>arate lists draw'u up for 
employers, wage-earning employees and salaried (un|>loyecs, orj the 
basis of the propoH^ds made by the chambers of labour and tlie (Juimbers 
of commerce ari<J industry and other recogniscnl occupational organisa- 
tions. The number of assessors and their substitutes, whuJi must be 
the same for employ<irs and employees, is determiru'd by the Ministry 
of Labour and varies with the* importanct* and number of the branchtis 
of activity and emjJoyment in tlu^ area of the court. The appointmt^nt 
is made ex officio if fitter the lapse of a month the invitation to submit 
nominations has not been eomjJied with by the rcsj)ective cunploycrs’ 
and <unployees* representative bodies. The assessors ar(.‘ under ofith 
to judge according to their conscience and to resj)eet the secrecy of 
the discussions. 

The Labour Courts Act specifies that, assessors and their substitutes 
must be llunianian nationals wiio can read a.nd write and hav(> a 
knowlt>dgo of the Rumanian language. They must. mc)reovt3r have 
attained the age of 25 years, have eomj)lied with the law' respeciting 
militfiry service, be in full j)ossession of their civil and political rights 
and have carried on their ocnaipation for not less than one year within 
the area of jurisdictiem of th(3 labour court. They are not eligible if 
they have been condemned, or if thert^ is pending against tliem ]>ublie 
judicial proceedings, for a crime or a minor otfeiu^e including the repeated 
iiifringenient of the labour laws. The^’' may refuse or resign tin? post 
when they have reached the age of 60 years, are ill or infirm, or when 
they occupy an elecjtoral post in the State, district or commune, or 
again if they are appointed guardians of miriors. A fine varying from 
5,000 to 10,000 lei may be imposed by the presiding judge upon an 
employer who prevents his employee from accepting the post of assessor 


n 
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or fulfilling the duties of it. On the other hand, an assessor who fails 

to attend a sitting of the court or to carry out the obligations incumbent 
upon him is liable to a disciplinary fine varying only between 500 and 
2,000 lei. He is exempt from paying the fine if he can subsequently 
justify Im actions. 

The Ministries of Justice and oi Labour appoint the clerk, assistant 
clerk and other members of the staff of the labour courts. The expenses 
incurred for the remuneration of the staff and of the assessors are 
defrayed by the various ehand)ers which are responsible for making 
the iioininalioiis, as stated above. 

CompHence of the Courts. — The labour courts are competent to 
settle, either by conciliation or by judicial procedure, disputes relating 
to eniployment relations between employers and wage-earning or 
salaried employees, betw^eeii wage-earning emplo 5 ^ee 8 and salaried 
<^inployees, or betw’cen employees of eitlier category among themselves. 
The various matters which come within the purview of the labour 
judieiary, irrespective of the amount at issue, can be most shortly 
defined by quoting the wdiole of section 9 of the Labour Courts Act 
in virtue of vvhi(tli the labour tribunals are competent : 

“ 1 . In disputes arising out of the existence or absence of individual 
contracts of enifiloynient and the performance and cancella- 
tion thereof, gang (jontracts, or (iontracts of apprenticeship, 
those arising out of negotiations between the parties for the 
conclusion of contracts and out of the (jfTccts thereof, and 
diHput(^s arising out of torts or quasi-delicts, in so far as they 
arc connected wdth a (.contract of this kind. 

“ In parti(!ular, the (;ategory of disputes mentioned in 
the preceding paragraph shall comprise all disputes relating 
to w'ages and other forms of remuneration at the beginning, 
during the course, and on the cessation of the employment, 
service or apprenticeship, relating to the performance of an 
obligation, the granting of holidays, the infliction of fines, 
th(? return of sums deposited as security, of implements, 
objec^ts, documents and certificates relating to occupational 
qualifications, and relating to the tenor of certificates delivered, 
dismissals and the evacuation of dwellings provided by an 
em])loyer for his employees, w'hether gratuitously or for 
payment ; 

“2. In all disputes arising between the parties to a collective 
labour contract or betwetm them and third parties with 
respect to such contract or between the parties affected by 
an arbitration aw ard issued in a collective labour dispute ; 

“3. In disputes arising between wage-earning employees, between 
salaried employees, between wage-earning employees and 
salaried employees, or between them on the one hand and 
their occupational organisations on the other hand wdth 
respect to joint w^ork or torts or quasi-delicts, in so far as 
these are connected with an individual contract of employment, 
a gang contract, a contract of apprenticeship, a collective 
contract or an arbitration award ; 

4. In disput-es between wage-earning employees and the persons 
w'ho provide them regularly with implements of work, premises 
or motive power ; 
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“5. In disputes between seamen and shipowners or ships’ managers 
engaged in maritime or inland navigation to whatever purpose 
the vessels are put ; 

“6. In every collective labour dispute whiijh under section 2 
(a) of the Act of 18 October 1932 ^ comes within the compe- 
tence of the ordinary courts ; the procedure for the settlement 
of such disputes by conciliation shall continue to be subject 
to the Act of 4 September 1920 respecting the settlement 
of collective labour disputes. 

** The above shall not include the various collective disputes 
comprised in the above category for the settlement of which, 
on the termination of (ionc^iliation proceedings, the parties 
have chosen l)y agreenumt an arbitratioji board or an arbi- 
trator and which remain subject to the above-mentioned A(jt. 

“ The labour courts shall also settle collective labour 
disputes whi(!h are not mentioned in the first paragraph of 
this subsection irrespective of their importance as regards 
th(i number of undertakings concerned or of the em})lo3^ees 
affected by the dispute, if the parties either during or after 
the conciliation proceedings have consented to settle the 
dispute by arbitration but have failed to agree concerning 
the choice of chairman ; 

“7. To judge contraventions of the statutory provisions in opera- 
tion respecting the regulation, organisation and proto(;tion 
of labour, handicrafts and health of workers, wh(*ther the 
administration of the said provisions falls within the compe- 
tence of the officials of the Ministry of Labour, Health and 
Social Welfare or forms part of the duties of the officials 
subordinate to other departments. ” 

It will be observed that in view of the terms of subsection 6 
above the Labour Courts Act does not affect the conciliation and 
arbitration procedure stipulated for in the Act of 4 September 1920® 
otherwise than by bringing within the jurisdiction of the labour courts 
disputes which concern one or more undertakings situated in th(^ same 
district and the number of workers connectecl with which does not 
exceed one hundred. Under the Labour Disputes Act of 18 October 
1932, these disputes were formerly remitted to the ordinary courts if 
the parties had failed to ai)point representatives for an arbitration 
commission in accordance with the provisions of section 19 of the 
1920 Act. 

An Act of 14 May 1937 ^ amends the Labour Courts Act of 1933 
and provides for the abolition, in the districts where there are labour 
courts, of the conciliation and arbitration committees which formerly 
dealt with disputes between master- craftsmen or persons engaged 
in small industry and their employees. It also gives the labour courts 
jurisdiction with regard to disputes involving dramatic and lyri(5 
artistes, which were formerly handled by a special board of the National 
Theatre in Bucharest. 


^ Date of publication in the Monitorul OficiaL L,S,, 1932 (Rum. 7). 
2 L.S., 1920, Rum. 4. 

* Cf. GancilicUion and Arbitration in Industrial Disputes^ pp. 501 et seq. 

* Monitorul Oficial^ 1937, No. Ill, p. 4664. 
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I'lio (^laifriant is giv(^ri the option of bringing an action before the 
labour court of th(‘ place of doniicile or residence of the defendant 
or of the |)lac(* where tiie work is performed or paid for. In the case 
of an a(^tion for tort, the deciiding fa<^tor is the place where the wrongful 
a(rt was (^ornmittefl a nd in the (rase of an infringement of some provision 
of Jaw, the court; of t he districrt where the defendant is domiciled has 
jurisdiction. 

Thv PariivH ami their Represemtaiives. — In deserribing the general 
(roinpetence of the labour tribunals the terms “employers’', “wage- 
framing (*mploye(is " and “ salaried employees ” are used. Jt is important 
to observer, however, that these expressions also include persons or 
bodies which undi^r liar Labour Courts Act are phw^ed on the same 
looting as the categories usually comprised by those terms. The Act 
(hdines the word “employer” as “any person or body corporate who or 
which employs as a rule in an undertaking or occupation one or more 
wage-(rarning (jr salaricrd emj)lo\ws either during the whole year or 
onl\' at certain seasons”. Other persons or bodies corporate may also 
be (umsidend as (employers, such as ovviurs or captains of vessels engaged 
either in maritime or inland navigation ; })ersonH who provide employees 
n^gularly with implements of work, fmmiises or motive j)ower for a 
fixed remuneration in money or in kind ; societies, associations, 
organisations, groups or institutions not operating with a view to 
profit, and fmblic utility institutions or undertakings, providt^d that 
they employ as a rule onc! or more vvage-e.arning or salari(Hl emj)loye(\s. 

Undcir the Act a “ wage-cuirning employe(‘ ” means a person who 
habitually peuforms manual work for an employer either during the 
wlioU* year or only during a i)art of the year. But various classes of 
persons may be pla(?(^d on the same footing as wage-earning employc^es. 
Tii(^ Act gives a non-restrictive list of th(\se |)ersons, whhh inedudes, 
among others, honu* workers, door-keepers, watchmen, appronthies, 
heads of gangs and foreuKui, members of the (Tews of nuTchant vessels, 
and even p(Tsons who carry on a manual occupation in association 
with other persons, for their joint iiccoiint. 

By “ salaried employee ” on the otluT hand is m(*ant a person 
wdio as a rule performs work \vhi(di is entirely or partly intellec^tual 
for an omploy(T (nther during the whole; year or only at certain seasons 
of the year. Hitc again th(^ Act gives a non-exhaiistive list of persons 
to be consid(Ted as salaried employees. It mentions among others 
(X)mm<T(*ial travellers, head attendants in dining (^ars and sleeping 
(‘ars, musicians, oliicws in the men^antile marine and persons performing 
work otluT than manual work on board merchant vessels. But it 
excludes persons who manage an undertaking, legal representatives 
of bodies corporate, and public othfdals. Agricultural emph^ycTs and 
employ('es are not covered by tlie Aef unless they are o(Jcupied in 
agricultural industries or forc^stry. 

'I'he parties to an action before the labour courts may be represented 
by (uther their parents, husbands, wives, children who are of ago, or 
by memlxTs or salaried employees of emphwers’ or employees’ occupa- 
tiofial organisations and by the repres<>ntatives of the occupational 
chambers. In the absence of his father or guardian, a minor may be 
authorised to take part in judicial procfjedings. The parties are always 
free to retain the services of a barrister to plead their case. These 
rulf^s concerning representation remain subject to the general principle 
that the chairman of the labour court may at any stage of the proceedings 
require the appearanc*e of the parties in person. If a party fails to 
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appear and docs not justify his absence by a statement made in writing, 
the chairman is entitled to refuse the intervention of a legal represen- 
tative, in which case judgment would go by default. 

Procedure 

The proceedings before' the labour courts are governed by detailed 
rules ol‘ procedure contained in tin*. Labour Courts Act. For instance, 
unlike the procedure Ix'fore the ordinary courts of law, the Act exempts 
from stamp duty and registration fees all actions which arc^ brought 
bel’ore the labour tribunals, provided that the amount of the claim 
does not exceed 10,0(K) lei or that the employee does not receive more 
then 5,000 lei per month, if the action is one for the payment of his 
wages. 

PreMminari/ Proceeding,s\ — A complainant must first submit his 
case to the chairman of the labour court by means of a statement 
made in writing or orally, to b(‘ recorded in writing and giving all the 
particulars. The i)residing judge, after having (examined the (Hun- 
plaint, fixes the date for the hearing, which must take place within 
10 days if the defendant resides in the locality, 15 days if he resides 
elsewhere in the country, and 30 days if he resides abroad. 

The first hearing takes place before the principal judge or his 
substitute, who together with the jairties ('.xa mines the dispute and 
considers the possibility of a settlement by means of an amicable 
arrangement between them. If (;on(?iliation is successful ilu* agr(?tunent 
reached is r<M)orded in WTiting and takes the pla(^e of a final dcicision. 
When conciliation fails the judge may at the same sitting settle the 
case by judicial decision, provided that the parties agree to this nuithod 
of procedure. Otherwise the di8j)ute must bo referred to th(^ labour 
court sitting in plenary session. 

The Trial, — Wlien the labour courts sit in plenary session they 
are composed of a judge who acts as chairman and two assessors (dioscn 
by the parties from the persons appointed in the manner already 
described above in the seedion dealing wuth th(^ composition of the 
courts. When a ])arty refuses or fails to choose an assessor the chairman 
makes the appointment ex officio by co-option from the existing list. 

The judges of labour courts ma,y always be (;haUenged on the samt* 
conditions as obtain in the ordinarj^ courts of law. Among th(i grounds 
specified in the Act for the challenge of assessors and their substitutes 
should be mentioned here their personal interest in the ease or in a 
similar one alrejady pending for judgment, tluur relationship to the 
fourth degree to a party to the action, or again the fact of being either 
an employer or employee of one of the parties. 

For the settlement of the eollectivt? labour disputes mentioned 
under subsection 6 of section 9 cited above, the plenary session of the 
labour courts includes a judg(^ as chairman and four delegates, two 
of whom are nominated by the employer or (unployers and t w o by the 
employees concerned in the dispute. The ajipointment of the delegates 
and their substitutes must b(j communicated to the labour inspectorate 
within forty-eight hours after the biihire of the conciliation proceedings. 
The purpose of this rule is obviously to make it possible for the ?tdmi- 
nistrative authorities to exercise a useful control over the appointment 
of the delegates. 

Before opening the discussion at the plenary session of the labour 
court the presiding judge must again recommend to the parties an 
amicable settlement of the dispute. In any event an effort must be 
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made to decide the issue in one sitting. The result obviously will depend 
on the nature of the evidence to be obtained. The means of defence 
which are permitted in the ordinary courts of law may be resorted 
to also in the labour courts. Enquiries may be ordered. Witnesses 
an<l experts may be summoned at the expense of the parties to testify 
under oath. An adjournment of the case on account of the non- 
appearance of witnesses is not granted unless the decision to be taken 
iiinounts tf) a final judgment. And even in that case the non-appearance 
must be based on good grounds. Whatever be the reasons adduced 
only oiHJ adjournment may be granted. 

The Act of 14 May 1937 ^ to which reference has already been 
made above, supj)lcments the provisions of the Labour Courts Act 
of 15 February 1933. It stipulates that a case can be adjourned only 
once by reason of the absence of one of the assessors, and that only 
if the asse.ssor is absent with the authorisation of the Judge or detained 
j‘or a justifiable reason. If at the postponed date the assessor is still 
a bsent the judge appoints a substitute. If there is no substitute present, 
tile judge has a right to co-opt one of the assc^ssors present, unless 
the jiaTty concerned has already nominated one of these assessors, 
if tiie Court cannot be thus constituted, then the judge may handle 
t he cast^ alone or with the helj) of any assessor present at the sitting. 
In the latter case, if a divergence of views arises, judgment is given by 
the judge alone. 

The judicial proceedings cither before a single judge or the full 
<*ourt are public?, unless the court decides that undue publicity is likely 
to disturb jiubJic order or prejudice morality, or again when secrecy 
must be safeguarded in eoiinection with certain manufacturing processes, 
inventions or undertakings. 

Judgment and Execution. — The decisions of the labour courts are 
taken by a majority vote and in ease of an equal division of the votes 
the chairman decides the issue. The judgment must be delivered on 
the same? day or at any rate not later than the third day. It is signed 
by the iliairinan and assc^ssors and countersigned by the clerk of the 
court. 

As a general rule a sentence of the labour court becomes enforceable 
from the moment it is issued. But the judge may at the request of 
one of the parties suspend the execution of the judgment until a decision 
is given on afipeal. If the judgment is one for the payment of a sum 
of money, one-third of the amount laid down in the judgment must 
be deposited by the party against whom the judgment is rendered. 
If that party deposits the whole amount stipulated in the judgment 
a stay of execution pending appeal is compulsory. 

Ajyj)€al8. — In Rumania there are no special labour courts of appeal. 

in civil cases the labour courts serve as courts of first and last 
instance for all disputes within their competence, provided that the 
amount involved, apart from the interests claimed and the costs of 
the action, does not exceed 50,000 lei, and subject to a right of annul- 
ment which must be exercised not later than within the fifteen days 
following th(j pronouncement of the judgment, before the ordinary 
court of law of the district in which the labour court has its seat. 

With regard to claims for a sum in excess of 50,000 lei, or to claims 
which by tlieir nature have no fixed value, the labour courts serve 
as courts of first instance, subject to a right of revision which must 


^ Monitonil Oficial, 17 May 1937, No. Ill, p. 4664. 
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be exercised within fifteen days from the date of the pronouncement 
of the judgment. 

No appeal is allowed against a preliminary or interlocutory judgment 
except in connection with an appt'al against the final decision. 

Against the decisions rendered in api)eals to the ordinary court<s, 
a further appeal may be lodged within fifteen days of tht*. communica- 
tion of the judgment, before the Appeal Court of the distric^t in which 
the labour court is situated. The decisions of the Apju^al Court are 
themselves subject to a further appeal bcfon^ the Supreme Court. 

In penal matters the labour courts are (*ompetent to deal with all 
contraventions to the provisions of section 9, subsection 7, quoted 
above, which formerly came before the justices of the peace, or certain 
administrative organs or commissions. 

The arbitral awards made by the labour (ourts in the (ollective 
disputes mentioned in section 1), subsection (i quoted above, an* not 
subject to revision, but only to an appeal for annulment by thc^ Supreme 
Court in accordance with the provisions of th(i A(;t for the organisation 
of the Supreme Court. When the ap])cal is grantrMl, tin? wliole file 
concerning the collective dispute is referrcnl back to the compi^tent 
labour court which must make a new award on the basis of the decisions 
of the Supreme (^ourt. 

3. Rksults 

There are no uniform statisticis available to show even in a general 
way the extent to which individual labour disput(is wen* settled by the? 
judicial labour machinery in existence in Rumania belong the coming 
into force of the Labour Courts Act of 15 February 1931:1. But it may 
be worth while to give available figures to show wliat has becui done in 
the two years after the establishment of a uniform system of labour 
courts for the entire? country. In fact Rumania may serve as a good 
illustration of the eases in which countries which have only re(;ently 
adopted the idea of a uniform system of labour courts to deal with 
individual labour disputes have found the activity of these special 
tribunals to be very great, even in the earlier days of tlieir (existence. 

It will be noti(?ed in the table given below that while the number 
of disjmtos remaining unsettled at the end of the year was greater 
in 1935 than in 1934, the number of cases settled in 1935 was still 
greater. 


Year 

Kind 

of 

action ' 



< ' a s e R 

settled 



Total 
number 
of castes 
settled 

Pending 

actions 




By 

First inatance 

In appeal 





By 

condl- 

abandon- 

ment, 

















iatloii 

death, 


By 

default 


By 

default 





I 

ote. 

By trial 

By trial 




CivU 

1,084 

263 

1,719 

416 

2,341 

,578 

6,401 

8,666 

1934 

Penal 

24 

8,188 

2,649 

i>47 

149 

11,557 

3,811 


Total 

1,084 ! 

287 

9,907 

3,065 

2,888 

727 

17,958 

6,979 


Clvli 

1,.311 

096 

2,478 

407 

1,862 

598 

7,362 

5,643 

1935 

Penal 

— 

47 

8,978 

3,015 

981 

W) 

13,081 

4,740 


Total 

1,311 

748 

11,456 

3,422 

2,843 

658 

20,483 

10,383 


Communication to tlie International Labour Office. 
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4. Summary 

In Rumania pracitioally all individual labour dispiitea and the 
collective disputes mentioned in section 9 above fail within the juris- 
diction of the labour (tourts established in connection with the chambers 
of labour as f)rovi(led for in the La bour (Courts Act of 1933. The various 
labour tribunals are set up by Royal Decree on the recommendation 
of the Minister of Labour after consultation with the competent occupa- 
tional chambers and or/^anisations. Each labour court is composed 
of two judges, scflected from a list of three law officers submitted by 
the president of the law (?ourt in the district, and of equal numbers 
of emj)loy(Ts’ and ernployc^es’ assessors and substitutes, to be deter- 
niincKi by the Minister of" Labour, having regard to the importance 
of employment rtdations in tlie area of the Court. The lists for the 
selection of assessors and substitutes are drawn up by the representative 
bodies of employers and employees. All the aj)pointments are made 
for a term of three years. 

Tlie labour judiciary is coinp<‘tent to s(4:tl(5 by conciliation as well 
as by judicial proceed ure individual and collective labour disputes 
which arise between employers and their wage-earning or salaried 
employees, and those wdiich ari.se between employees among 
themselves. 

The A(4 (contains detailed rules (^om^t^rning the conduct of the 
proceedings, the representation of the parties and other questions of 
procedure. It gives conciliation procedure a very important part in 
the adjustment of disputes and invests conciliation agreements with 
the same force as is attaijhed to judicial decisions. 

Appeals against the decisions of the labour (courts may under certain 
conditions be lodged before the ordinary (?ourt in the district or before 
the appeal court: and subsequently before the 8upreme Court. In 
the case of arl)itral awards d(4iv(?red in certain classes of collective 
disputes the Supreme Court, is the sole court of appeal. 

Until labour courts are set up for all parts of the country — so far 
tw'cnty-two such courts are functioning — all disputes falling within the 
competenc^c? of the labour (a)urts, except those mentioned in section 9, 
subsection 6, quoted above, will be settled urgently and before other 
kinds of disymtes, in accordance with the rules of y^roeedure laid down 
in the Labour Courts Act, by the justices of the y)eace without the 
help of assessors. 
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— — Prhmpii dr Ivgislatia muncii. Bucliarost, 1932. 

- - Quclquc.fi observations concemant la lot svr la juridictioti du 

travail et Ics rrsultats de son application. Bucluxrest, 1935. 

— Lcgislatia muncii in cadrul politicei sociale. Bucharest, 1936. 

Pkthesco, Const, T., and Mattesco, N. N. : Legea pentru infihUarea 
si organizarea jurisdictici mimcii. Braiia, Ti}). Romanoasca, 1933. 

Vo(JEii, A. : Lrgca petUru infiintarm si organizarea pirisdictiei muncii 
din 15 Fcbruaric 1933. Bucharest, Jurisymidenta Muncii, 1934. 
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ZoTTAf Const. Or. : Jurisdictie indtistriala, coynenteta si adnotata. 
Bucharest, 1933. 

L' unification des assuran^ies socinles^ V organisation des chanibres ct de 
la juridiction du travail en Rournanie. Bucharest, Publication du Ministerc 
du Travail, etc., 1933. 


SPAIN 

1. Inthoductton 

It is only since the beginning of the present century that Spain 
has had special tribunals for the settlement of labour dis[)iites. The 
labour laws which <;amc into force in 1908 ^ were the first to j)rovide 
for a system of .Joint Boards for the adjustment of' (collective labour 
disputes, and of industrial courts to deal with individual labour disput(Ns. 
Subsequently various changes were made in tlie law-. 

The Labour Code approved by Royal Decree on 23 August 1920 - 
contained in Book IV a revised constitution for the industrial courts, 
wliereas the .Joint Boards Act of 27 November 1931 whicli incor- 
porated with very few modifications all the earlier enactments and 
decrees on the joint boards, laid dow7i specnal rules of procedure for 
the settlement by the boards of collective disputes and of certain 
individual disputes, particularly those arising out of wrongiuJ dismissals 
and in respect of claims for the payment of wages or for overtime. 


2. The System in Force 

This w^as th(5 situation until very recently, when a Legislative 
Decree of 29 August 1935 ^ modified the entire system, abolishing 
the industrial courts and entrusting all individual as well as collective 
disputes to the adjudication of the joint boards. These boards wi^re 
also to be subject to the jurisdiction of a Central Labour Court. But 
this change was short-lived. The new^ political party wdiich in the 
meantime had come to power passed an Act on 30 May 1 936 repealing 
the Deciree of 29 August 1935 and restoring the situation which (‘xiste(l 
before tlie passage of the Decree. 

The result is that at the present time the law on the statute books 
requires certain individual labour disputes, particularly those relating 
to industrial accidents, to be handled by the labour courts, w^hile 
collective disputes, and individual disputes arising out of wrongful 

^ Cf. Bulletin of the International Labour Office (Basle), 1909, Vol. IV, 
p. 142. 

a L,S., 1926, Sp. 5. 

» L.B., 1931, Sp. 15. 

^ L.iS'., 1936. Sp. 3. 

» Qa^eta de Madrid, 2 June 1936, No. 154, p. 1990. 
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dismissals and in respect of claims for the payment of wages or for 
overtime, provided the sum involved does not exceed 2,500 pesetas, 
(;oine within the jurisdiction of the joint boards composed of six 
employers* assessors, six workers’ assessors, with an equal number 
of substitutes, and of a chairman and vice-chairman. 

Since the constitution and functions of the joint boards and the 
procedure applieuble in the case of collective disputes have already 
been descjribed i/i the study on conciliation and arbitration in Spain ^ 
it is only lUHessary to j)oint out ]i<>re tliat the Joint Boards Act of 
I9J1 Jays do\v»i special rules of procedure to be followed in the case of 
individua l la hour disputes and that it varies slightly according to whether 
the dis7)ute is one concerning dismissals or wages. Appeals against 
de(’isions of an individual character issued bj^ a joint board may be 
submitted, within th(i laf)se often days, to the same board to be remitted 
to the f>rovincial labour officer, who must issiui the final decision within 
a fortnight. A brief descrifition is given below' of the law on the labour 
courts. 

Comtitntion and Composition of the Courts. — The Labour Code 
providiis for the establishment of labour courts in definite judicial 
distric^ts. But if it is deemed advisable, the Governmtuit may, on its 
own initiative or at the request of the emy)loyers and workers in the 
region, order tlie institution of a labour court in the chief towm of any 
judicial distritit not specified in the labour code. In such a case the 
view's of the lo(;al and provincial labour offices, of the Chamber of 
Agriculture, Industry and Commerce, and of the official chambers of 
mines concerned, must be obtained. 

The labour courts are composed of a chairman, who is usually an 
official of the ordinary judiciary appointed by the Government, and 
of two assessors and one substitute for each of the emyiloyers’ and 
workers’ grouyis. 

When no official of the judiciary is ayiyiointed to act as chairman 
of the labour court, the office is generally held by the judge of first 
instance? of the distric^t where the labour court has its seat or, if there 
is more than one judg(?, by the judge apyiointed by the Ministry of 
Justice on the recommendation of the administrative chamber concerned. 
When th(> (diairman is absent or unable to a,(jt, he is replaced by another 
judge of the same locality, or in default by the justice of peace. 

The assessors and their substitutes are selected by lot drawn before 
the chairman and (?lerk of the court from the persons elected by the 
em]:)loyers’ and W'orkers’ organisations (;oiK?eraed. The elections are 
held every four years under the sujwirvision of the judge of the chief 
town in the judicial district and in conformity with the rules laid down 
in the labour code. Not less than twenty employers’ assessors and 
twenty workers’ assessors must be elected for each district : this 
number may in special cases be raised to thirty- five assessors for each 
of the two groups. 

It is not necessary for a y)er8on to be an employer or a worker in 
order to be made an assessor, but he must be an adult of Spanish 
nationality and elected in accordance wdth the regulations. The code 
enumerates the conditions which must therefore be fulfilled. 

A person who does not renounce the duties of assessor within a 
week from the time of his nomination is deemed to have accepted the 
task. From then on he is expected to fulfil definite duties and in 

^ C<f. Cmiciliation and Arhitraiion in Itidustrial Disputes, yip. 460 et seq. 
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exchange for his services he receives comj)ensation on the basis fixexl 
by the Minister of Labour. 

The right to choose candidates for the post of assessor belongs 
to the persons who have a right to vote for the appointment of delegates 
for local delegations to the labour council, and are floiniciled witliin 
the jurisdictional area of the labour court. 

The secretarial work of the court is carried out by a clerk appointed 
by the administrative chamber of the compe^tent regional court of 
appeal. The clerk receivers a salary. The lower stall' ol* the court of 
law of first instance also lends its services to the labour jiuli(;iarv. 

Where no labour court has lH‘,en set up, the judge of first instaiKtc 
discharges all the functions of a labour judge and, for the fuirpose, is 
subject to all the rules whi(di govern the ad judictation of labour disputes 
by the labour courts. 

Competence of the Courts. — The labour (H)urts are com pet cut t o 
deal with any dispute which is submitted to them by agreement of 
the parties, as well as with those spe(afie<l in Article 435 of tlie Labour 
(■ode : 

“1. Civil disputes arising between employers and vvt)rkers or 
between workers in the service of the same employer among theinselves, 
respecting the non-fulfilrruint or rescission of (contracts of service, 
contracts of employment, whether individual or collective, orapiirenticc- 
sliip contracts. 

“ Disputes concerning matters of an individual (haracter arising 
out of the relations b(itween railway companies and their employiH^s 
in connection with the contract, and those arising in connection with 
the fulfilment of the seamen’s articles of agreement, mentioned in the 
second paragraph of section 55 of this Code, shall be deemed to be 
included in the above definition ; 

“ 2. Disputes arising out of the administration of industrial accident 
legislation, in relation either to private undertakings or to the State, 
a province, a municipality or any other body of an official (diaracter ; 
and 

“ 3. Disputes on account of non-fulfilment of Acts and legislative 
provisions of a social character which particularly affect the })laintiff 
and are not subject to any special administrative or judicial proc^edure. ” 

In all cases tlie competent court is that which has its seat in thf'* 
judicial district in which the work is |:>erformed unless the parties have 
agreed to submit the dispute to another court. When there are two 
or more labour courts in the jurisdictional area where the work is 
performed, the plaintiff has the choice between the court of the domiciles 
of the worker and the one in the place where the contract of employment 
was made, so long as the defendant comes within its jurisdiction and 
can be summoned there. In the case of a dispute between workers 
of the same employer, the court of the domicile of the defendant has 
jurisdiction. However, the court no longer has jurisdiction when the 
parties refer the case to arbitrators for settlement out of court. 

The Parties and their Representatives. — While only persons enjoying 
full legal capacity may appear as plaintiff or defendant in an action 
before the ordinary courts, the workers as defined in the labour code 
and unmarried women are allowed to appear as parties to an action 
before the court from the age of eighteen years. 

When a married woman comes before the labour courts, she is 
presumed to have been authorised by her husband. But if the latter 
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goes before the court to rebut that presumption, the judge must hear 
the two of them before he rules on the wile’s right to continue with 
the action. In <;ase of de- facto or dc jure separation the w'ife does not 
need to have the husband’s authorisation. ^ 

The parties need JK)t be present in person before the tribunal. They 
/rjay be represented by anyone who is in full j)ossession of his eivie 
riglits. TJie representative may be authorised by a power of attorney 
or by a declaration made in the presence oi the clerk of the court. 
Tlie litigants are free to retain or not to retain the services of an advocate 
or a solicitor to represent tlnun before the labour courts and presumably 
before the regional court of appeal, but th(jy must be assisted by a 
solicitor in actions before? the Supreme Court. 

A Decree, dated 21 March 1 93b, makes it unlawful for any official 
in any way connectcHi with the Ministry of Labour to intercede in the 
(tMpa(Mty of attorney, agtmt or mere representative, of the parties to a 
dispute before the labour (iourts, the joint boards or the social questions 
section of the Supreme ('ourt 

Pnjcedure 

The ]>roceedings in the labour courts are governed by detailed rules 
of procedure containc?d in the labour code. Moreover, certain regula- 
tions which apply to actions in the ordinary courts also apply to the 
labour tribunals. For <?xiimple, the as8(‘.s8ors may be challenged on 
the grounds sj)eeified in Article ObO of the Code of Civil Procedure 
for the challenge of witness. But only the main rules governing the 
procedure Ixifore tlie labour courts will be described here. 

Preliminary Proeeedmgs. — The action is begun by a written 
complaint addressed to the chairman giving him all pertinent informa- 
tion about the matter, ff the action is admissible, the chairman must, 
within the following eight days, announce the date and hour when 
the preliminary hearing will takt? place. 

The chairman must, at this hearing, endeavour to settle the matter 
by conciliation. If the parties accept an agreement, it becomes en- 
forceable in the same manner as a final judgment. If conciliation fails, 
then the chairman fixes the earliest working day for the trial of the 
action, and convenes the assessors, the parties, the witnesses and the 
experts. 

But in order to increase the chances of a settlement by conciliation, 
the chairman must not fix the day for the hearing sooner than three 
days after the termination of the conciliation procedure. Moreover, 
the parties are entitled at all times to remit the dispute to arbitrators 
for a settlement out of court, even though the contract which is the 
subjed of the dispute says nothing to that effect. 

7Vial and Judgment. — When one of the litigants fails to appear 
at (?ourt but alleges valid reasons to justify his absence, the proceedings 
are adjourned, whereas when no justification is offered, the case goes 
on. There is every reason to believe that if both absent litigants failed 
to excuse their absence, the case would he taken off the docket. 

An ab.sent assessor is always replac.<?d by his substitute. If for the 
la(?k of assessors and substitutes a ease cannot be tried, each absent 
assessor is liable to a fine of 10 pesetas unless he can offer an excuse 
deemed valid by the chairman. 


^ Gaceta dc Madrid, 22 March 1936, No. 82, p. 2296. 
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At the trial the plaintiff is allowed to confirm or add to his claim, 
and the defendant in replying may evcm make a eounter-claim, provided 
that the facts he alleges are siibje(*t to the jurisdiction of the court. 
In such cases the chairman decides upon the relevancy of the evidence. 

When the pleadings are over, the <?hairman, acting in the capacity 
of a judge, puts down in writing the (picnstions whicli the assessors 
are to answer. Tlu^ Ijitter deliberate in private and take a di^cisioii 
by an absolute majority vote. In ease of an e(pial division of the votes, 
the chairman of the court decides. He must also render his judgment, 
based on the verdict of the assesvsors, the ne.Kt day at llu' latcvst. 

The judgment must also inform the parties of their right to appeal 
and of tlio timc^-limit during which it (‘an ext^rcist'd. 

Appeals. — The decisions of the labour (.‘ourts are subj(?ct futlu^r 
to r(?vision or annulment according to the (arcumstances. The app(ml 
for revision must be lodgcnJ before the civil chamber of the rc'gional 
(jourt of appeal, whi(‘h must examine whether or not tlie judgnu'ut was 
rendered in accordan(>e with tlui law and, ii* n(H‘essary, modi ty it . Legal 
time-limits for oral and written j)ro<;(‘(xlings are prescribed by tln^ 
J^abour Code. There is no appeal against a judgment of tiu^ n'gional 
court of appt'al modifying the decision of a labour court, ihit a, direct 
appeal to the Supreme Court for the annulnuMit ol‘ a. labour court 
decision may be made in accordan(?c with the provisions of the labour 
code. 

3. Results 

The figures given below are taken from the Anuaria Eslndistico 
de Kspaha ancl from the BoleUn del Mlnisterio de Trahajo, Sanidad y 
Prevision b for the resjiective years, and are int(>ndt‘d to show thc^ (\\tent 
to which individual labour (iisputes have b(>en handled by th(‘ joint 
boards, the labour courts and, wJu^re there are no special la hour tribunals, 
by the judgij of first instance. Tables I and H d(?al with the cases 
settled by the labour courts and the judgi^s of first instanct‘ respectively, 
including ajipeals from either to the regional courts of ajipcal or the 
Supreme Court, aecjording to whether the appeal was for revision or 
annulment of the judgment, while table ill shows tJie number of 
individual disputes in which Umj amount involved did not cxc^ihhI the 
sum of 2,500 pesetas and the numbe^r of appeals taken from the 
joint boards to the provincial labour officer who, as mentioned above, 
is the competent authority to review the decisions handed down by 
the joint boards 

Since the passage of the Joint Boards A(it in 1931, the number 
of actions brought before th(? labour courts, or the judgcis of first instance, 
has steadily decreased, while, according to available; statistics, the 
number of disputes submitted to the joint lioards has been on the 
in(jreaae. At any rate, each j^ear there has been a larger numb(?r of 
cases settled by compulsory decisions, leaving neverthedess a very 
large percentage which were adjusted by conciliation of the parties. 
It will b(i observed that in all cases the numbeir of appeals has been 
small in proportion to the number of disputes dealt with by the labour 
judiciary. 

^ Publications of the Spanish (lovemm(>nt. 

* Cf. Joint Boards Act, 1931, section 20. L.S., 1931, Sp. 15. 

® Ibid., section 27. 



TABLE I — LABOUR COURTS AND APPEAL COURTS 


Year 

Complaints 

lodged 

Cases settled | 

Relating to 
industrial accidents 

Relating to contracts 
of employment, 

1 salaries and dismissals 

Labour 

Courts 

Appeal 

(^jiirts 

Labour 

Courts 

Appeal 

Courts 

1926 

( i ,7 B 3 

2,746 

261 

3,452 

203 

1927 

6,,546 

2,069 

234 

3,755 

245 

1928 

6,978 

2,129 

218 

4,023 

322 

1929 

6,927 

2,493 

184 

3,636 

266 

1930 

6,858 

2,427 

253 

3,682 

298 

1931 

7,312 

1,944 

137 

4,335 

377 

1932 

7,225 

2,901 

209 

3,837 

492 

1933 

6,760 

2,648 

220 

2,933 

409 

1934 

6,612 

3,083 

195 

2,587 

243 

193.5» 

4,482 

1,823 

183 

1,756 

203 


* In of the* rfvolution the* liibour courte havo <‘ont.liim'd to function since 1035 and 

MtAtiHtics for the following years will be availai)lc at a later date. 


TAIU.E II. — .TODGES OF FIRST INSTANCE AND APPEAT. COURTS 


Year 

Coinphiints 

lo<lgod 

Cases settled 

Ttelating to 
Industrial accidents 

Relating tf> c.ontracts 
of employment, 
salaries and dismissals 

Judges of 
first 

instance 

Appeal 

Courts 

Judges of 
first 

iiistauce 

Appeal 

Courts 

1932 

3,973 

1,001 

175 

2,571 

385 

1933 

3,209 

960 

198 

1,738 

258 

1934 

2,708 

1,208 

313 

1,236 

205 

1935 

1,943 

845 

179 

865 

120 


TABLE ITT. .JOINT BOARDS 


Year 

Claims relating to 

Cases settled by 

Appeals * 

Dismis- 

sals 

Salaries 

and 

over- 

time 

Misc^el- 

laneous 

IJnclus- 

siiled 

Total 

Con- 

ciliation 

Judg- 

ment 

By the 
employ- 
ers 

By the 
workers 

1932 

1933 

1934 

41,341 

31,479 

1 

_ 

57,505 ! 
30.201 1 

8,437 

4,346 

1,073 

1,678 

70.718 

108,356 

74.199 

25.223 

29.224 
18,799 

19,796 

38,656 

42,402 

3,981 

7,005 i 2,180 
4,731 8,162 


Those are appeals lodged before the provincial labour oflicer. 





4. StJMMABY 


In Spain some individual labour disputes fall within the jurisdiction 
of the labour courts or, in default of these, within the jurisdiction of 
the judges of first instance, and others come under the jurisdiction 
of the joint boards. The labour courts are set up by the Government 
and are composed of a chairman acting in the capacity of a judge, 
and of two assessors and one 8ubstitut,e for each of the employers' 
and w^orkers’ groups. The (‘hairman is generally appointed by the 
Government, while the assessors and their substitutes are chosen 
by lots drawn in the presence of the chairman and of the clerk of the 
court from the candidates nominated by the employers’ and workers’ 
trade organisations. The labour courts are competent to deal with 
all dispuU\s which are submitted to them by common consent of the 
disputants and also with those specified in tlie labour code. The juris- 
diction of the labour courts may at all times b(^ excluded by the agree- 
ment of the parties to refer the matter to arbitrators for a settlement 
out of court. 

The parties to a dispute may ap})ear in pcirson or be represented 
before the courts by either an advocate, a solicitor or by any otlier 
person exorcising full civic rights. However, in appt^al cases before 
the Supreme Court they must be represented by a soli editor. 

The labour code lays dowm special rules for the conduct of the* 
proceedings befortJ the labour courts. 

The judgments rendered by the labour courts may be either modified 
by the civil chamber of the regional court of appeal, or annulU^d by 
the Supreme Court. 
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SWEDEN 

1. Introduction 

In Sweden the evolution of compulsory labour jurisdiction is of 
fairly recent date. While legislative measures with regard to concil- 
iation and arbitration in labour disputes were discussed by the Swedish 
Parliament as far back as 1887, it w^as not until 1906 that legislative 
action was taken by an Act relating to mediation in industrial disputes. 
But this first attempt apparently was not as successful as might have 
been expected, and various proposals made with a view to improving 
the situation led to the passage, in 1920, of three Acts, one respecting 
conciliation in trade disputes and replacing the 1906 Act, another 
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dealing with «pooia] /irbitrators and a third providing for the establish- 
rnent of a Central Arbitration Board ^ 

It was witiiin th(‘ coinpetenee of tlie Arbitration Board set up 
under th(^ third Act to decide all questions concerning the meaning 
and apj)Iicatiori of collective agreements, provided that the questions 
wen^ referred to it in accordance with the ternis of the collective agree- 
ment or with any other arrangements between the parties. Outside 
the ordiriary courts of law no compulsory jurisdiction could be said 
to exist in regfird to labour disputes. It was only on 22 June 1928 that 
the Labour (burt A(;t Avas passed abolishing the Central Arbitration 
Board and scjtting u]) in its stead a special Lu hour Court with compulsory 
jurisdiction in resp(‘ct of justiciable disputes arising out of collective 
(rontrac^ts. At tlu^ saDu* time' tlu^ legal elTects of collective contracts 
were declined in a collat(?ral A(^t 

2. Tuk System in Koiuje 

The judicial machuKay for the com})ulsory settlement of labour 
disputes set up under the* Labour Court Act of 22 .June 1928 consists 
ol a central Labour (Jourt Avith its seat at Stoc^kholni. Meetings may, 
ol course, b(' held (elsewhere should this be found necessary. The Labour 
( V)urt is (competent to deal, not Avith all (Jaiins relating to labour matters, 
but only with those bas(Ml on eollc(jtive (^ontra(‘ts. As will be seen 
b(doA\', the jurisdi(!tion of the Court may, under certain (jonditions, 
be ex(^lvi(led by a.n arbitration agreement. 

and CompoHltimi of the Court, — in a(;(;ordant;e with 
the provisions of th<^ Act the Labour f/ourt aa^ established bj'^ tlie 
authority which is (tompetent to aj^point the members of it, that is, 
by the (>ovvn. One chairman and six assessors compose the Court. 
The chairman and two of the assessors are aj)f)ointed directly by the 
(Yown for a fixi'd j)eriod of time. They are selected from persons wlio 
cannot be considered to r(q)res(mt the interests of either employers 
or emj)loyees. I'he chairman and the a.ssessor who is appointed vice- 
chairman must have k-gal qualifications and experience as judges. 
The otl)(T ass(‘ssor must be a person having special knowledge and 
experiemv in regard to conditions of employment and other questions 
(H)nne.(^t(Kl AV'ith contracts of employment. 1^'or each of these two 
assessors the (Yown appoints a substitute, aaIio must have the same 
(pialifications as the assessors. 

When both th(^ (diairman and vice-chairman are unable to act, 
the chair is taken by the other assessor appointed directly by the Crown, 
provided he possesses the required legal qualifications, * and if this 
t;onditlon is not fulfilled, then tlu' cliair is taken by the substitute for 
the assessor who Avas appointed vice-chairman. 

The nMuaining four assessors are ajipointed by the CYowti for a 
term of two years. Two are appoint^^d on the recommendation of the 
oourual of the SAA’edish Employers' Associations and two on the recom- 
mendation of the Swedish National Federation of Trade Unions. For 
each group four substitutes are appointed in conformity with the 
foregoing rules. 

^ L. S., 1920, Swo. 6-8. See also Concilintion and Arbitration in 
Industrial Disputes^ pp. 370 et seq, 

=* Ibid,. 1928, Swe. 3. 

® 1928, Swe. 2. 
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The Act lays down that the lists of candidates sliall not be taken 
into consideration unless they contain the names of at least twice as 
many persons as there are to be appointed in eacdi group. If either 
group fails to submit a list of candidates in ac cordance with this rule, 
the ('rown then aj)pomt8 the members and substitute's for that group. 

The Act prescribes special qualifications for these? four assessors 
and their substitutes. First, they must bc^ Swedish nationals who have 
attained the age of twenty-five years. Secondly, thc?y must not be 
undcir any U?gal disability. Bankruptcy proceedings' that are still 
pending or a penalty either already pronounced or about to be pro- 
nouncjed rendering the candidate incompetent to hold public office 
or unworthy to represent another person in any court are a dedinite 
bar to the discharge of the dutic^s of an assc^ssor. On the other hand, an 
assessor is not debarred from serving on the (\nirt in erases to which an 
association of emplcjyers or employees is a party on the mere ground that 
he or one of his relatives is a mciriber of the executive' of the association. 

The assessor or substitute who, uy)on being recommemded, has 
ac;cei)ted the ap]:)ointment, cannot rc^sign except for special reasons. 
His resignation is submitted to the Cro\m for consid(?ration. If he is 
permitted to retire, the Crow'ii appoints another assessor or substitute 
to replace him during the remainder of his term of office, applying, 
mutalis mutandiH^ the rules mentioned above. But if an ass(?ssr)r is either 
absent or prevented by challenge from serving in any case before^ the 
(k)urt, and a substitute cannot be summoned, then the chairmaTi 
appoints another suitable person in his place. 

Any elected candidate Avho has not already taken the oath as a 
judge must take the oath, either before the chairman or bc'fore a court 
of law of first instance, before he can discharge his official duti(?s on 
the labour tribunal. The (jhairman and four assessors (.*onsti1ute a 
quorum, on condition that the assessors representing th(? emi)loyers 
and the employees an? in (?qiial number. 

Competence of the Court, — The purpose of the Labour Ck>urt, as 
already stated, is to settle all disputes relating to collcjctive contra(;ts, 
and the Act lays dowm that these comprise all cascjs eoimected with 
the following matters : 

“ 1 . The validity, contents or interpretation of a eolleetive (jontra(?t ; 

“2. Whether a particular act is contrary to the collective (ton tract 
or the provisions of the Act respecting eolleeHve contracts ’ ; 

“3. The corisequene(?s of an aettion whi(?h is d(?emed to be contrary 
to the collective contract or the aforesaid Act. ” 

But a dispute whi(?}i woidd otherwise come within the conipetonce 
of the Labour Onirt may by agreement betwcMm the litigants b(? referr(?d 
to arbitrators for decision, provided that tlie question at issue is not 
the declaration specified in section 7 of the A(*t con(?erning collective 
contracts. The general ofPc(;t of that section is to enable the Labour 
Court, at the request of one of the parties to a eolleetive contract, to 
(leclare the contract inoperative where one of the parties has been 
found guilty of an act, gen(?rally essential to the contractual relationship, 
which is contrary in some material point to the contract or the provisions 
of the Act, or where cireumstan(;es are such that the contract does 
not apply to the other party. It is obvious enough that the said 
section 7 gives to the Labour Court a special power wieh should not 
be superseded by a voluntary submission of the dispute to arbitration. 


» L,S,, 1928, Swe. 2. 
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Moroovor, tin; A(!t specifies that “ if a collective contract provides 
that negotiations shall take place between thci parties or between the 
associations to wliich they belong for the settlement of disputes 
n^si)ccting the contract, the Labour (yourt shall not examine the case 
until such rujgotiations have? taken place, unless it appears from the 
circMiinstancos that the negotiations have been stopjied by obstacles 
for wliich the plaintiff is not responsible. ” 

The Partirs and their Repreaentatives. — There are special rule*s 
concerning the afipcarance before the Labour CVnirt of the parties 
to th(‘ disputes whi(?h fall within the competence of this tribunal. The 
Act lays down that an association of employers or employees which 
has concluded a (iollective (jontract may bring an action in the Labour 
(^ourt on behalf of any person who is or has been a member of the 
association, but a mcMubcr of such an association c;aiinot himself institute 
procec'dings before^ that Court unless he proves that the association 
refuses to take action on his behalf. And the fiarty, who wishes to 
bring an action in thc^ Labour (kiurt against a mennber or a former 
member of an association bound by a c^ollective contract, must also 
bring the action against the- association which may a|)piiar on behalf 
cjf thci c'.o-defenclant if he docs not himself* cuiter a defence. The same 
rules apj)ly whcic the* collective* body is a federation of associations 
instead of a single association. 

Procedure 

liic* rule's of' procc^clurc* applic^able to the ordinary courts of first 
instance* also ajiply to the Labour (.ourt in so far as they are relevant 
and do not corner in conflict with the special rulers of proc*c*dure laid 
down in thc^ Jiabour (/ourt Act. These special rules are brici’ly sum- 
marised undcT the following hc^adings. 

Prelinrhiary Proceeding's. — A person who intends to institute 
proc^eedings in the Labour Court must ap])ly to thc^ chairman for a 
summons, liie application mu.st contain the* name of the defendant, 
the allc'gations of the* plaintifT and the grounds on which they are 
based. The chairman then summons the defendant to appear before 
the* ( V)urt on a certain day, informing him that if he does not do so, 
judgment will be givc*n against him by default. When there is doubt 
w hether the* case falls within the c*ompctenc?e of the Court, it is left to 
the ( V)urt itself to decide wtuther or not a summons should be issiied. 
From the niomc'nt tlie proceedings are begun each of the parties receives, 
through the eliairman or the clerk of the court, notice or cjopies of all 
the (iociutwnts relating to the case. 

The Trial. — The Court may in the course? of tlie trial summon 
witnesses and experts or make enquiries. Witnesses need not be sworn 
to give evidence, but they must not be under any disability such as 
would result from their having been previously seritenc^ed for a criminal 
offenc?e or from such other circumstances as may be defined by law'. 

It is stipulated in the Labour Court Act that the cases must be 
decided without, unnecessary tielay and if possible after one hearing. 
The proceedings at the trial are not stopped because one of the parties 
fails to appear, so long as the absent party received due notice at least 
seven days before t be trial and has not shown la wTul excuse for his absence. 

Minutes of the proceedings are kept. Among other particulars 
the diff(Ten(^es of opinion shown to exist betw'(»en the different mem- 
bers of tlie Court at the time a final vote is taken must be recorded, 
and also any decisions of the C^ourt not embodied in the judgment. 
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Judgment and Execution. — In order to despat tdi the business oi’ 
the Court- as quic?kly as possible, a special judgment may be pronounced 
with regard to part of the case or to spcHiific questions arising in connec- 
tion witli it. Otherwise tht' judgment is given in a written instrument 
containing a short account of the case, the reasons for the judgment, 
and bearing the signature of the members who took part in the decision. 
The chairman has to have sent to the parties copies of the judgment 
signed by himself in the name of the Court. 

The Court may issue distraint or sequestration orders for tlie proper 
execution of the judgment. It may (w^en impose fines in case of failure* 
to comply with the decision. But such fines (^annot be commuted h)r 
a term of imprisonment in default of [aiyment. 

Ap'peals. — There are no appeals from the decisions of the Labour 
Court. The only recourse allowed to a party consists in lodging a com- 
plaint before the ParJiamontary J^a w^ Officer ^ againsl the chairman 
or a member of the CJourt in case of some obvious error or negligence 
in the performance of their official duties. If necessary, the matter 
niaj- be brought b(*fore the Appeal Court in Stoddiolm. 

3. Besults 

The statistics contained in the table given below show the number 
of labour disputtvs which were submitted to tiu* Labour (!ourt. from 
1929 to 193»5 inclusively. These statistics refer of course to disputes 
about rights only. As regards other labour disput(\s, tliat is disj>utcs 
about inf (crests, statistics w ill be fouiul in th(^ study on coiualiation 
and arbitration in Sweden. 

An interesting feature of the figures given bedow^ is the relationshi]) 
between the number of (?omplaints lodged by oniploycirs and those 
lodged by workers. It will be observed that the ratio b(itw(*en the two 
catc?gories varies between slightly morci than twice as many (;om plaints 
lodged by workers as by enifdoyers during 1929 to eleven times as 
many in 1933. On the otluu* liand, the nunjber of leases brought befon^ 
the (burt by both parti(;s is infinitesimal. There were? actually no such 
c!as(?s in 1933 and 1935. The inference to be drawn is clearly that th(j 
efficaciousness of the Labour Court would be very much impaired 
if the Court were not entrusted with compulsory jurisdictional powws. 


UMBER OF CASES REFKRREJ) TO THE LABOUR COURTS ^ 


year 

By eniployors 

By workers 

By both partiPH 

Total 

1929 

24 

54 

3 

81 

1930 

44 

105 

1 

150 

1931 

35 

153 

2 

190 

1932 

41 

179 

1 

221 

1933 

19 

209 


228 

1934 

44 

166 

1 

211 

1935 

31 

160 


191 

Total . . . 1 

238 

1,026 j 

8 

i 

1,272 


^ Coiimmnication to the International Labour O/Tlce. 


* Cf. The Sweden Year-Book, 1936, p. 11. 
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4. SimMABV 

In Sweden the judieiai labour system comprises only one Labour 
Court, with compulsory jurisdiction in regard to individual or collective 
labour disputes arising out of claims based on existing collective 
agreements. The compulsory jurisdiction of this tribunal may however 
be excluded by an arbitration agreement between the parties. 

The Labour Court is composed of a chairman and six assessors 
appointed by the Crown, four of the assessors being specially recommen- 
ded by the employers’ and employees’ organisations. 

The proceedings in this Court are goverm^d in part by the special 
rules of procedure laid down in the Act and in part by the rules which 
apply in ordinary courts of law. 

I'he decisions of the Labour (Jourt are final. 
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SWITZERLAND 

1. Introduction 

In Switzerland the creation of special tribunals for the settlement 
of individual labour disputes was considered as early as the middle 
of the nineteenth century. But for several years there was strong 
opposition from those who claimed that the system contemplated, 
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in 80 far as it aimed at setting up tribunals composed of an equal 
number of representatives of two different classes of society, that 
is to say the employers and the workers, was anti-democratic and 
incompatible with the Constitution of the State, the existence of 
which is based on the union of the citizens and on their equality before 
the law. It was also argued that such tribunals would increase the 
danger of social conflicts. 

Some considerable time elapsed before it was final l}^ recognised 
that equality of the citizens before the law does not exclude (Huisider- 
ation of certain differences which are due to the occupation and 
social position of the individuals, and that the existence of a special 
labour judiciary is not incompatible with equality before the law so 
long as no discrimination is shown between citizens who happen to 
be in similar situations. Moreover, the co-operation of the interested 
parties, as was rightly pointed out, tends to minimise rather than 
to increase class differences. 

In 1874 the Cantons of Geneva and Neuch/ltel led the way by 
establishing labour tribunals for th(i adjustment of labour disputes 
affecting civil law rights. These tribunals were composed of a justice 
of the peace as chairman and two assessors, one appointed by each 
of the parties to the dispute as it arose. The main defect of this 
system was the lack of experience of the assessors, wlio on each occasion 
acted more or less as the agents of the party by whom they were 
a|;)pointed. Subsequent legislation however brought about the 
necessary improvements. It should be pointed out that in this 
respect legislative competence devolves upon the cantonal authorities 
by virtue of the principle that any matter not placed ly the Federal 
Constitution within the jurisdiction of the Confederation falls within 
that of the Cantons^ 

The Federal legislator, liowever, did not keep out of the field of 
labour jurisdiction altogether. For instance, section 29 of the Fcnleral 
Factory Act, 1914, contains detailed provisions on civil procedure 
which exert considerable influence on the proceedings before the courts 
when matters affecting disputes between factory employers and 
employees are being considered. Furthermore, it may be added that 
sections 120 and 121 of the Federal Sickne^ss and Accident Insurance 
Act require the Cantons to set up insurance tribunals to decide in 
the first instance disputes relating to compulsory accident insurance, 
and also lay down certain principles concerning the rules of procedure 
to be followed before these tribunals. 


2. The System in Force 

There are now permanent labour tribunals called “ tribunaux de 
prud’hommes” in eleven of the twenty- five Cantons and half-Cantons 
of Switzerland*. These probiviral coimts were set up in virtue of 
various cantonal laws passed in the following years : Gen(?va 1883 ; 
Neuchd.tol 1885 ; Vaud 1888 ; Basle-Town 1889 ; Lucerne 1892 : 
Solothum 1893 ; Berne 1894 ; Zurich 1895 ; Fribourg 1899 ; St. Gallen 

^ On the subject of the legislative powers of tlie Federal and Cantonal 
authorities see the introductory chapter to the study on Switzerland 
in Conciliation and Arbitration in IndvMrial Disputes, pp. 212 et seq. 

* Cf. La Suisse iconmtiiqm et sociale, published by the Federal 
Government, Vol. I, pp. 466 and 698 et seq. 
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1904 ; Aargau 1908, and Ticino 1918‘. There is also the special 
tribunal lor the lace-making industry set up in St. Gallon in 1899, 
which is a labour tribunal in a broader sense, and the insurance tribunals 
tnentioiuid above. 

In many Cantons the chainnanship of the probi viral court is 
(intrusted to a jurist ap})ointed by the local authorities. He has a 
casting vote and thus may decide in case of an equal division of votes 
between the assc^ssors. In some Cantons, on the? other hand, for 
instance in the Cantons of (ieneva and Basle-Town, the chairman is 
(4iosen alternatively from among the employers' and workers' repre- 
sentatives. Sometimes, for instance; in Zurich, the chairmanshif) is 
entrusted to a chief magistrate or to some; otlK;r professional judge. 

The rcpn;seutatives, who may be called judges (prudliommes), 
arc themselv(^s appointed in equal numbers by the respective occupa- 
tional groups of emj)loyers and workers. Mon; often than not their 
number is det(;rmined by the Governm(;rit of the Canton. In the 
(Jan ton of Geneva, for example, the probiviral court is composed of 
a chairman and four judges, of whom two are chosen from among 
the employers’ group and two from among the workers’ group. Lists 
for the purjmse are drawn up as a r(;sult of elections held every four 
yciars, when each group nominates fifteen r(;j)resentativ<;s. In Geneva 
the law' on the labour courts f)rovid(;s for the; payment of an indemnity 
of four francs per sitting for each labour judge and a supplementary 
indemnity of twx) francs p(‘r sitting for the presidents and secretaries 
of grouf)s. 

A (?ommon f(;ature of the various probiviral (jourts is that they 
are generally divided into two or more (jhambers composed in such 
a manner that the parties to a dispute may be giv(;n the opportunity 
to af)j)ear before a chamber wh(;re the judges are oi* the same oc(;u- 
pational groups as the parties themselves. Htire again the number 
of chambers is usually fixed by cantonal regulations. 

(hmpefeme of the Probiviral Courts, — The j)robiviral courts are 
(competent to settk; all disputes which arise out of the interpretation 
or ij.p})lii;ation of a contract of employment or apprenticeship. The 
rights and obligations involved must be based on private law and not 
merely on public law'. Hence these spcurial tribunals have no 
jurisdiction with regard to disputes based on the employment relation 
between a civil servant and the Government authority which employs 
him, sincH; the relationship of master and servant in such a case is 
governed by public law' aloru;. 

In some Gantons, for instance in the Canton of Berne, the probiviral 
(‘ourts are not competent to deal with disputes relating to the employ- 
ment relations of domestic servants or agricultural workers, except 
with the consent of tin; parties. xAs a rule cantonal regulations m 
a maximum amount beyond which the labour courts have no juris- 
diction. This limit varies from 1,000 francs in some cantons to 
3,000 francs in oth(;rs. In Basle-Town the amount of the claim is 
of no consequence in this respect, provided that the parties accept 
the jurisdiction of the probiviral courts. 

As regards territorial jurisdiction the principles followed are those 
which apply in the case of the ordinary courts of law. In all cases 
where the labour tribunals are alone competent, the jurisdiction of 

' However, in the Canton of Ticino the law on the probiviral courts 
has not been put into operation as yet. 
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the ordinary courts is excluded. But there are also caseK where tlie 
law gives jurisdiction either to the ordinary courts or to the labour 
tribunals at the will of the parties. 

The Parties and their Pepresenta fives. — As a rule the parties are 
not allowed to be represented by attorneys-at-law, and this is so even 
when the y)arties are unable to aj)})ear personally. The only ])er.sons 
who are admitted as representatives are tlu* members of iVie })arty's 
family, or the party's colleague or friend, provided that the latter 
does not usually a (it as his legal representative. In most cantons 
an employer may be represented by one of his employees. In th(' 
C'anton of Geneva, a minor wlio is not ablt^ to have the assistance of 
his legal representative before the labour courts, is given an ad hoc 
representative by the Attoriiey-Gc^ru'ral. 

It is interesting to note that the law in certaJn cases })rovid('s lor 
the sittings of the probiviral courts to be held in the evening for the 
convenience of the [)arties who normally would be detained at work 
during the day, and of the judges who might olherwist* be hainpertd 
in tlie exercise of their oc(!upation. 

Procedure. 

In (^very (;ase an attem|)t is made to settle lh(‘ dispute* by nu*ans 
of an agreement between the parties. To this end a conciliation 
board is usually constituted from among the members of the court. 
In the Canton of Genieva, for instaru'C, th(?se conciliation hoards tire 
composed of a representative of the employers and a n' presen tative 
of th(i workers or employees who take turns in presiding ov(‘.r the 
1 ‘onciliation proceedings, which are conducted orally and in private. 

Failing c-onciliation the matto goes bel’ore the probiviral (*ourt 
A\'hercj the jdeadings are also made orally but the hearing is public. 
At any time during the* hearing the court may, without any fixed 
limit of time, order such inv(>stigations as it dc^ems necjcssary to elucidate 
the facds of the case. The* judgincmt is delivered at the sitting. Tlic^ 
costs are usually borne by the party against whom judgm(*nt is given, 
but there is no stamp duty. The hAHleral Factory Act similarly 
prescribes that the procciedings shall be fwe of charge in the case of 
dispute between the workmen and management of an undertaking, 
arising out of contracts of employment. 

As a rule the judgment may be executerl immediately if there is 
no appeal. Where an appeal lies the judgment only acc|uires executory 
force as from the expiration of the period of time fixed for lodging 
the appcial, provided that neither of the parties has exercised his 
right to lodge an appcial. 

Appeals. — Each Canton of Switzerland also has its specual rules 
relating to appeals against the decision of the probiviral courts. The 
purpose of the appeal may be to have the decision of thc^ probiviral 
court declared null and void when, for instance, a rule of substantive 
law or of proc^edural law has been ignored or violated. Or it may 
amount to a mere request for a revision of the judgment by the same 
court eithcir on the ground of mistake or on the ground that new 
evidence has been obtained, or again a regular appeal for a iie\v trial 
before a superior court may be granted’. 

^ On this point soo opus cU., p. 600. 
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The appeal system in force in the Canton of Geneva* may be taken 
as an example. The probiviral court there may serve as an appeal 
tribunal against the settlement arrived at before the Conciliation 
Board. An appeal agjiinst the decision of the probiviral court may 
also be lodged before a special Appeal Chamber if the amount involved 
is more than 300 francs or if a question of jurisdiction or litispendens 
is raised. This Appeal Chamber is cjomposed of a chairman, three 
employers’ representativ^es and three workers’ representatives. 

In Geneva the final appeal in labour matters lies with the Mixed 
Court, which is composed of two judges chosen from and designated 
by the Court of Justice of the Canton, and of three judges selected 
from tamong the members of the probiviral court. This of course is 
subject to the jurisdiction of the Federal Court, wiiich in very excep- 
tional cases may be called upon to give the final decision. 

In the other Cantons there are no special labour tribunals for 
handling appeals from the probiviral courts, but such appeals may 
be taken before one of the regular courts of appeal. 

3. Results 

There are at present in Switzerland, apart from the insurance 
tribunals, forty-eight labour courts. To judge by the number of 
complaints lodged, the most important labour coiu*ts are those of 
Zurich, Geneva and Basle, The largest number of labour courts is 
to be found in the Cantons of Solothurn (11), St. Gallen (9), Berne (8) 
and Aargau (7). In other Cantons, such as Zurich, Lucerne and 
Fribourg, there is only one labour tribunal and its territorial juris- 
diction extends to a few municipalities only. 

The Federal Office of Industry, Arts and Crafts, and Labour 
has endeavoured to give a synopsis of the activity of the labour courts 
by means of statistics collected on a uniform plan. This is a rather 
difficult task, owing to the divergencies in the organisation and 
functioning of these courts. The first survey given of the activity 
of the labour courts refers to the year 1934 and appears in “La Vie 
Economique ® ”, a monthly publication of the Federal Department of 
National Economy. The figures reproduced from this survey in the 
table given below will suffice to show the usefulness of the labour 
courts. 

The statistics collected for the year 1934 bear upon the activity 
of 46 labour courts in ten Cantons. It is worthy of note that out 
of 6,568 complaints lodged, 5,258 w^ere settled without judgment, 
that is by withdrawal, abandonment, acknowledgment or agreement, 
and 1,255 by judgments of different sorts, which leaves a balance of 
55 cases only which were not settled during the year. 

It should be added that certain labour courts publish annual 
reports which are not without interest, particularly on account of 
the legal precedents they contain. In addition the Federal Office 
of Industry, Arts and Crafts, and Labour has published experimentally 
since 1 933 a survey entitled Bulletin de jurisprudence du travail 
which appears every quarter and contains information on legal 
decisions relating to labour disputes. 


' (!^f. Loi organique sur lea Conseils de Prud'hommes, printed by the 
Canton of Geneva. 

“ La Vie ^mumiique, No. 10, October 1935, p. 516. 



ACTIVITY OF THE LABOUR COURTS DURING 1934 


Caiiton or town 

ComplalntB 

lodgfid 

Cases settled 

(Uaims 

granted 

By judgment 

Claims 
granted 
in part 

Claims 

nsjected 

Without 
judgment ' 

Aargau .... 

247 

30 

19 

14 

184 

Basle-Town . . 

565 

108 

149 

118 

190 

Berne .... 

1,987 

101 

61 

39 

1,766 

Geneva .... 

1,043 

(... 

171 

...) 

871 

Lucerne (town) 

165 

25 

36 

15 

89 

Neuch&tel . . . 

270 

(... 

21 

...) 

213 

St. Gallon. . . 

215 

(... 64 ...) 

1 20 

131 

Solothum . . . 

464 

(... 

131 

...) 

333 

Vaud 

363 

(... 

98 

...) 

267 

Zurich (town) . 

1,249 

19 

i« 

1 

1 ^ 

1,214 

Total . . . 

6,568 

(.... 

1,265 

....) 

5,258 


* I.e. by withdrawal, acknowledKTiumt, abandoniiurnt or af^rceincnt. 


4. Summary 

Outside the field of insurance, whore disputes concerning com- 
pulsory accident insurance fall, on the one liand, within the jurisdiction 
of cantonal tribunals as already mentioned and, on the other hand, 
within the jurisdiction of the Federal Insurance Court, at Lucf;me, 
which serves as a court of appeal, there is no federal system of laboiu* 
courts in Switzerland for the judicial settlement of individual Jaboiir 
disputes. This is a matter which has been left by the Federal Con- 
stitution to the individual cantons. At present there are special 
labour tribunals caQed probiviral courts in eleven of the twenty- five 
cantons and half-cantons. These labour courts present certain common 
features. They are usually composed of a fixed number of employers’ 
and workers’ representatives elected by them and appointed for a. 
fixed number of years according to local rules. The presidency of 
the court may devolve alternately upon a representative of one of 
the two groups or be entrusted by the local authorities to an 
independent person, who usually has a casting vote. 

The probiviral courts have exclusive jurisdiction in all disputes 
which arise out of the interpretation or application of contracts of 
employment or apprenticeship. The parties to a dispute are not 
allowed to be represented by attomeys-at-law. If they are unabhi 
to appear in person they may be represented by a member of their 
family or by a colleague or friend. An employer may be represented 
by one of his employees. 

The proceedings, which usually begin by an attempt to settle the 
dispute by means of a conciliation agreement, are governed by the 
local regulations in each canton. When a dispute is made the subject 
of a judgment, in the Canton of Geneva an appeal therefrom may 
be lodged before special labour courts of appeal and in other cantons 
before the ordinary courts of law in accordance with cantonal laws. 
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UNION OF SOVIET SOCIALIST REPUBLICS ^ 

1 . InTROT>X7(’TH)N 

T1h‘ history of the Soviet labour law begins, like that of all Soviet 
law, with the rejxial of v^cts passc^d Ixjfore the Revolution and the 
abolition of (ioiirts established under the old regime. The origin of 
the Soviet legal syste?n is to be found in Deerc^c No. 1 of 24 N(;vember 
1917, regarding the law eourts’*. 

Political and e(X)noniic conditions when the Soviets w^ere first 
in power and througliout th(^ period known as that of “ War com- 
munism ” meant that no special relations concerning labour disputes 
were needed. Similarly the problems of (jonciliation and arbitration 
and of s<'tting uj) special bodies for this purpose^ did not arise at that 
time. 

After the introduction of the new economics policy (N.E.P.), 
special labour sessions were organised in the people’s courts, as 
permanent chambers of the latter, which are the local courts of first 
instance. These sessions were included in the Labour Code of 1922® 
(proinulgateKl on 15 November 1922) and they form an integral part 
of the system governing t;oneiliation, arbitration and the hearing 
of labour disputes. 

The original version of the 1922 Labour (bde states (Articles 168 
and 169) : 

^ MonograiJi pre})ared by Professor I. S. Voitinsky. 

^ Collection of Laws and Decrees of the R.8.F. S. R., 1917, No. 4. 

® L.N., 1922, Russ. 1. 
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“ 168. Complaints respecting contraventions of the labour 
laws, and likewise all disputes arising in connection with employ- 
ment for remuneration, shall be settled either by compulsory 
proceedings at special sessions of the people's court, or by (*.on- 
ciliation procedure before an assessment jind disputes committee 
or a conciliation board or arbitration (H:)urt organised in accjordance 
with the principle of joint rci>resentation of tfie [)art ies. A special 
Order shall be issued to govern the proc(‘dure of each of tlu^se 
organisations. 

“ 169. Every (toniravention of th(' Labour (ixie or of any 
othc?r legal provision respecting labour, and every (H)ntrav<uitio’n 
of a (;olle(^tive agreement which entails a crimilial pros(Hution, 
shall be dealt with at a special session of a p(‘ople s court. Tins 
session shall be attended by a peopk^'s judge, who shall j)n‘side, 
and two members of tlie (H)urt, viz., oik^ rcfuesentativt^ of the 
People’s Commissariat of Labour and one representative of the 
trade unions. 

“ Every individual or collective dispute betw(‘(ui employers 
and wage-earning or salaried employt'es may also h(‘ dealt with 
at su<;h a session of a people’s (X)urt, provided that it has not b(*en 
referred to a (conciliation board 

In dispiit(is on j)oints of law individual workers c,ould not submit 
their ease directly to the conciliation boards or arbitration courts, 
but could act only through the trades union, and then only provided 
that the Union agreed to become a party to the dis|)ute and to be 
represented in the arbitration court or on the coiualiation board. 
In 192() the competence of these bodies was limited to (‘ollective 
disputes arising out of th<'. fixing of (conditions or employment. Hence 
it was only betwinm 1922 and 1926 that tlie (conciliation boards and 
arbitration courts were competent to hear justiciable disput(^s. 

Of much great(jr importance is another stipulation of the 11)22 
Labour Code, under which it is pos.sibIe to ha ve labour dispute's settled, 
as the j)arties may decide, either by the labour sessions of the yx^ople’s 
courts or by the joint coTumittees w'hi(jh are set up in economic and 
administrative establishments and institutions. In its first version, 
the Labour (/bdo (Article 172) stipulated that “ disi)utes arising in 
connection with the application of collective and individual contracts 
of employment ” might be referrcxl to the joint eomraittc^es. This 
article covers both disputes regarding the interpretation and application 
of collei^tive agreements and individual or (tolkn^tive disj)utes about 
existing rights. A legislative measure introduced in 1928, and still 
in force, makes it comj)ulsorv in many cases to refer in ihe first 
instance to the joint committee (jertain labour disputes about rights 
(see below a detailed study of this measure). 

To return to the labour sessions of the people's courts, it should 
be remembered that the reprcs('ntaliv(is of thc' organs ol' the People’s 
Commissariat of Labour who formerly sat in such courts were replaced 
in 1924 by those of the State economic authorities. TIu^ change was 
intended to separate the purely judicial functions of these courts 

^ Soviet law makes no distinction, as regards the coin|:»ettxico of the 
courts, between collective and individual disputes. The interpretation 
of coll€»ctive agreements comes under the category of collective disputes 
as to the fixiiig of conditions of omploymont, and is not within the 
competence of the labour sessions. 
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from the function of supervising conditions of employment, which 
thenceforward fell to the organs of the Commissariat* 

Thus it is clear that the 1922 Code gave competence to the labour 
sessions in both civil and criminal cases arising out of labour disputes 
on points of law. Tn other words, they were competent to decide 
dis]>utcs on points of law, and in addition infringements of the labour 
laws were automatically referred to them. Indeed, the 1922 Code 
gives first place to such infringements. The establishment and 
functioning of the labour sessions of the people’s courts were closely 
connected with the reappearance of private undertakings, which were 
again allowed to exist after the introdu(;tion of the new economic 
poli(?y. The labour sessions came into being in 1922 largely because 
a means was required of protecting the rights of w orkers and employees 
in trade and in privately owned industrial establishments, as well 
as of those working for handicraftsmen and, generally speaking, for 
any private employer. 

With the subsequent progress of the new economic policy, measures 
to assist the economic recovery of the country gave way to the 
reconstruction of the national economy on a socialist basis and 
private enterprise steadily lost ground both in trade and industry. 
By 1929-1930, privates capital had been almost entirely ousted from 
industry and it accounted for a mere 0.7 per cent, of the total industrial 
output. The share ot‘ private traders amounted only to 5.6 per cent, 
of the total retail transactions in 1930, and by 1931 they no longer 
figured at all in the country’s economic life. The U.S.S.R. had 
now entered upon the j)ha8e of socialist reconstruction and the 
(nrcumstances which had previously made it necessary to institute 
permanent labour sessions in the people’s courts no longer obtained. 
Thcise sessions had arisen out of the need for better protection of 
worke^rs in private establishments and undertakings owing to the 
divergent class interests existing there. By 1931, this need had ceased 
to exist and the labour sessions accordingly had to be organised on a 
new basis if they were to be maintained at all as sjjecial chambers 
attached to the people’s courts. 

Under the Soviet economic system, the grow'th of production takes 
place in accordance with a general scheme, which is based on production 
plans worked out in advan(;e and aims at systematically raising the 
workers’ material and cultural standard of living. 

Soviet policy in regard to the Socdalist State undertakings and 
institutions has always been based on tlje axiom that in a Socialist 
economic system the interests of labour, whether those of each grouj) 
or category or of each individual worker, are one with those of 
production — with which they are closely bound up — and with the 
true interests of the Soviet workers as a whole. When the U. S. S. R. 
entered upon its Socialist phase, the Soviet judicial authorities realised 
that it w'ould be necessary to redouble their efforts for the protection 
of the interests of Socialist industry. It was decided that, not only 
all labour disputes, but also those regarding the protection of workers 
or of production should be referred to special chambers attached to 
the people’s courts. 

At the end of 1930 and the beginning of 1931, the labour sessions 
were therefore reorganised into sessions of the people’s courts for the 
protection of the workers and of production. The reorganisation of 
these sessions was cjompleted in 1933. They received the name of 
People’s Courts for Cases regarding Production and Labour, and their 
sphere of competence was extended. It now covers all justiciable 
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disputes and criminal cases connected with the protection of tlie 
workers, in addition to criminal cases regardiTjg the protection of 
industry and production in general, such as those connected with 
criminal acts to hamper the execution of production j)]ans, with the 
theft of communal property, etc. 

The civil procedure regarding labour questions has not been changed 
in consequence of this reorganisation. Together with the hearing of 
labour disputes in the joint committees, this procedun' — \^l)ich is 
examined below — constitutes the (^hiel‘ peculiarity of justiciable 
disputes under Soviet labour laws, llelbre studying the present systeni 
more closely, it may be pointed out that in practice it is confined to 
the two institutions of the jx^ople’s court and the joint committee, 
sinc(i the conciliation boards created for the amicabU^ settlement ol‘ 
labour disputes eciased to function in 19311 as a result of the second 
Five-Year Plan. 

The conciliation boards and arbitration (‘ourts are declared (*ompetent 
by law to settle : (a) disi^utes arising out of the conclusion or 

modification of collective labour agreements and the addition of new 
clauses to such agreements ; (h) disputes arising out of the establish- 
ment of new conditions of employment whi(‘h the joint committees 
have been unable to settle (Article 109 of the Labour Code of the 
R.8.F. S.ll. and corresjxmding arlieles of the labour codes of the 
other Federated Republi(is). Various factors liav(5 made it f)ossiblo 
to compose differcinces of opinion regarding the fixing of general 
conditions of emi)loyment through informal discussions between the 
State economic authorities and the trade unions. Among thes(j 1‘actors 
have been the gradual apj)lic.ation of the system of })laiinod economy 
to th(' regulation of conditions of work ; tlie geixiral imj)rovement 
observed in the work of the State economic authorities, more es})eeiaily 
in the Tnanageinent of trusts and undertakings by the r(isy)ective 
industrial commissariats ; and the r<5organisation of the system of the 
remuneration of labour so as to afford an aulomitic and imniedlaU: 
guarantee to the worker that his wages will rise if the quantity and 
quality of his output improve. The differences of opinion in ciuostion 
are tlius quickly dealt with and they seldom degenerate into labour 
disputes requiring the intervention of conciliation boards or arbitration 
courts. 

Collective labour disputes arising out of the fixing of general 
conditions of employment no longer occur in the U. 8.S.R., for in 
Soviet Socialist undertakings any differences in this respect wcjh^ not 
disputes in the true sense, since a conflict of classes and of interests 
is unknown and the interests of Socialist industry and Socialist w’orkers 
are identical. Such diffcren<!es arose, not o\it of the relations betwexm 
workers and Socialist undertakings, but out of temporary conditions 
prevailing in the early stages of rocjonstruction, out of t he now economic 
policy, the low level of industrial production, impcrleet organisation 
and other similar causes. 

The joint committees settle : (a) individual disputes ; (b) disputes 
arising out of the fixing of individual conditions of employment on 
the basis of the general conditions established by collective agreements 
(the application to specified workers of a standard individual output, 
the fixing of piece rates on the basis of the existing scale, the classifica- 
tion of workers according to skill and their placing in the wage category 
pertaining to their degree of specialisation). Only a small proportion 
of the cases dealt with by the joint committees in recent years come 
under type (b). 



2. The Svstem in Fokcb 


Tlie sytsfeni now obta.inin<j: in the U. S.S.R. for the settlement 
of labour disputes (i.e, disputes about existing rights) was defined 
in detail by the Central Executive (brninittee and the Council of 
People’s Coinniissaries of the IJ.S.S.li. in Regulations of 29 August 
1928 concerning arbitration, conciliation and judicial procedure in 
regard to labour disjnites The wholes system for the settlement of 
labour disputes was thc^ndiy reformed, without being altered in 
essentials. The object was to sini[)liry procedure and to speed uj) 
the hearing ol' cases. Tlie amendments contained in the Regulations 
of 29 August 1928 have been incorporated in tht^ (uvil procedure codes 
of th(‘ h^derated republics. Certain questions regarding the settlement 
of these disputes are dealt with in special orders. 


(a) competent to deal iirlth Justiciable Jjabour Disputes 

Labour disputes about existing rights are dealt with by the joint 
assessment and disput(is eoinmittees (nderred to Ixdovv as “ joint 
(jommittees ’ ) in the sejmrate undertakings, institutions and establish- 
nnaits, or f)y the jx'ople's courts in matters regarding labour and 
prodiu'tioii (referred to below as “ labour courts '’). 

.4 joint conim/Utee is set uf» in every undcTtaking and institution 
and consists of an ecjual numlHU* of representative's of the management 
and f)f th<‘ workers’ and employees’ committee (the primary organ 
of the corres})onding trade* union). It is presided over by a 
representative of each ])arty in rotation. If the chairman is a. 
reiiresentative of the management, the stHiretary is appointed by th(^ 
workers’ committee, and cice versa. The de(;isions of a joint committee 
must be unanimous, (ukIi party having only one vote?, irrespective of 
the number of representatives it may have on the committee. If the 
eomrnittei^ fails to reach a settlement, the case may b(^ referred to the 
(^oiirt. 

in the chief workshops of an undertaking, joint committees are 
set up on th(* same basis of ec|ual representation. These workshoj) 
committees are (jompetent to settle all justiciabk^ disputes arising 
there, except those concerning the transferencci of a worker to another 
post outside the workshop, dismissal owing to staff reduction or the 
introdiution of a shorter working day or longer annual holidays. 
Thes(^ cjuestions must be refern'd to the joint committee for the whole 
undertaking. In practi(H>, all disputes which are not settled by the 
worksho]) committee are automatically referred to the larger committee. 

A labour court is organised in each industrial district as a special 
chamber of the lo(*al p(»ople\s court. It has (^ompetenco to deal with 
disputes about rights and civil and ptmal (lases concerning labour and 
f)roduction (see above). In contrast to the original system of special 
labour st'ssions of the people’s (Oiirts, the labour courts are organised 
on the sanu' basis as the ordinary people’s courts. They consist of 
the chairman (a j)ermanent peo])le\s judge) and two assessors chosen 
from lists of names drawn up ad hoc (instead of the two permanent 

' Collection of Laws and Decrees of the U. S. S.R., 1928, No. 66. 
L.S., 1928, Russ. 1. 
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labour representatives who formerly attended the labour sessions). 
In drawing up the lists of assessors, attention is paid to the nature 
of the eases submitted to the labour eonrt. The lists include 
representatives of the State? eiioiiornit; auth()riti(?s, workers, and 
exports \ In places where no labour court exists, ceases within tho>ir 
competence arc heard by the ordinary j)eople’s courts 

In certain cases the plaintill can choose? Ixitwccui the joint committee 
and the labour court, but more olteii, and in nil cases of decisive 
imj)ortance, the case must first be taken to the joint committee. The 
law specifies in which cases inv-estigation by the joint committee, 
as the ess(?ntiai court of first instance?, shall be compulsory namely, 
those regarding : (a) the transferem^e of a worker from one employ- 
ment to another and the related questions of the maintc^nancx' ol* his 
earlier remuneration or the granting of compemsation ; (b) the 

remuneration of workers who have fViiled to attain th(? standard of 
output reepnred ; (c) dismissal lor inelliciencv or for refusing tt> 

j)(?rform work ; (d) (X)m])ensation for wear and t('ar of tools belonging 
to the w orker ; (e) w orking clothes and s])('cial food (or compensation 
therefor) ; the reduction of working hours, additional holidays ; 
(!) remuneration due to a worker holding sev(?ral f)osts with dilfertuil 
scales of wages ; (tj} remuneration of w'ork(?rs during int(>rru])tions 
of w’ork (caused by temp(»rarv closing down of the unchutaking : 
(h) remuneration diu' wliile pn^paring piec(? work : (j) nujiuiuu-at ion 
in respect of unfinished pi(?c(? work ; (j) remuneratioTi for d(?fective 
work, deductions from wag(?s in resj)ect of machiiuTy or tools broken 
by the w^orker (where sj)e(*ial law^s require a preliminary (h'cision by 
the joint committee) ; (k) allowances for tinu* during which a workt‘r 
has been unable to work ; (1) compensation for annual holidays 

not taken ; (w) remuneration during the lu'obationary period ; 

(n) bonuses due to wwkers ; (o) paynuuit for overtinu? ; and ( p) 

leaving grants w hen the worktT terminates his contract of employment 
through the employer’s fault. 

The [irestige of these joint committees as courts of first instance 
has b6?en greatiy iiuTeased by the law ’s attribution to them of so nhany 
types of cases. They are, moreover, specially (jualified to d(?al w-ith 
(?ases arising in th(? undertaking itself. Even if the joint (?()mmitte(' 
is unable to reach a settlement, the tiisk of the labour court is mad(' 
easier by the previous hearing of the case hedoro the eommittee •'*. 

A case which has already been settl<*d in the joint committee may 
not be referred to the labour court unless the eommittee’s decision is 
annulled by the trade union or judicial authority responsible lor 
supervision. (Sec below for conditions of apy»eal against decisions 
of the joint committee.) 


^ Workers and employees receive their average w’ag(» througtiout tlie 
time they spend as assessors in tlie labour courts. 

2 The people’s courts are at jjresont being reorganised. It is proposed 
to abolish most of the special chambers attached to those courts, including 
those for dealing with cases regarding production and labour. The object 
of this measure is to allow the peoi)lei’s court to deal wuth all cases coming 
within its province. 

® The percentage of cases which the joint committees fail to settle varies 
somewhat from one trade union and undertaking to another. In most 
undertakings, it does not exceed 10 to 15 per cent. 
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(b) Time-Limits for referring Cases to the Joint Committee 

or the Labour Court 

The timci-limits fixed for referring a case to the joint committee 
are as follows ; 

(a) cases of dismissal and deductions from wages — 14 days ; 

(b) cases regarding payment for overtime — 30 days ; 

(c) all other cases — three months. 

The time-limits for referring a case to the labour court are as 
follows : 

fa) cases of dismissal which have not been heard in the joint 
committee — 14 days ; 

(b) all other cases where recourse to the joint committee is not 
compulsory — three months. 

(If the cas(? has been referred unsuccessfully to the joint 
committee, the time-limit of three months is reckoned from 
the day when the parties are informed of the committee’s 
failure to reach a settlement.) 

(c) all cas<5s where a preliminary hearing in the joint committee 
is compulsory — 14 days from the (late when the parties are 
informed of the committee’s failure to reach a settlement ; 

(d) all cases where the decision of the joint committee is annulled 
by a higher court — 14 days from the official announcement 
of this fact. 

The joint committees and labour courts may agree to investigate 
a case referred to them after the expiration oi* the regulation time- 
limits if the delay is due to force majeurc. The Regulations of 12 
December 1928 concjorning joint committees, which are still in force, 
admit the following cases of force maje/ure : (a) illness requiring 

treatment in a hospital or clinic ; (b) quarantine or attention required 
by a sick member of the family ; (c) annual holiday ; (d) arrest ; 

(e) employment on a mission; (f) change of domicile following 
upon that of employment; (g) performance of military service or 
discharge of the duties of judge ; (h) participation at a congress, 

conference, etc. ; (i) hindrance arising out of interrupted communica- 
tions or any other circumstance recognised by the joint committee 
as constituting a valid excuse. 

(c) Procedure in the Joint Committees and labour Courts 

Applications made to the joint committees must bo considered 
within two days. The committees hold their meetings out of working 
hours, and the worker concerned must be informed in time to permit 
of his presence when the case is heard. 

I*roc;eduni in the labour cjourts and the courts of higher instance 
(in the ease of appeals for revision or annulment of a decision) is 
governed by the civil procedure codes of the Federated Republics 
and the special regulations issued for the purpose of assisting workers 
in the conduct of their case and of preventing delay in dealing with 
justiciable labour disputes. 

The plaintiff is not bound to apply to the court in writing, but 
can do so orally, and he may have a statement of his grievance drawn 
up there. Labour cases are not liable to the ordinary legal charges 
and the plaintiff cannot be made to pay costs. 
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A worker may be represented in court by a third party, whose 
credentials may be made out and legalised in the undertaking or 
institution where the worker is employed, or by a barrister belonging 
to the College of Defending Counsel, or by an accredited representative 
of his trade union. The representatives of th(^ trade unions are 
entitled both to defend the interests of their members in court, and 
to bring an action on their behalf in cases connected with the situation 
of the workers as wage earners. 

These representatives must hold a \!^Titten warrant from the trade 
union authorising them to act in this capacit 3 ^ but a similar warrant, 
from the trade union member who is a }>arty to the case is not essential. 
The trade union representatives are empowered to carry out on the 
worker’s behalf, and without formal authority from him. all operations 
arising out of the case, except those whi(;h require a .s]>ocial authorisation 
under the Civil Procedure Code (settlement bj^ conciliation, admissions 
by the worker, abandonment of some or all of the claims in respect 
of which the action was brought, the rccci})t of goods or cash) ^ 

The labour (jourts, i. c. both the jmople’s (*ourts of first instance 
and the district coimts (which serve as cfiutts of appeal), must hear 
labour cases within five days of their notification (.Artii^le 53 (a) of 
the Civil Procedure Code of the R. S. F. 8. R.) 

The courts must send the parties a co|w of their award or of their 
decision on an appeal for annulment within three days of the issue 
of the award or decision. 

Article 4 of the Tjabour (k>de stipulates that all (folleciive agreements 
and contracts of employment which provide less favourable working 
conditions than those specified in the Cod(> sliall be null and void. 
Consequently, the settlement of a labour disj)ute by conciliation is 
legally binding only if it does not encroach in an^^ w^ay upon tlie w'orker’s 
rights under the law^ Such a settlement may not be confirmed by 
the court unless the above rule is observinl. 


(d) Execution of BuLinga and JudgmmXs of the Joint Committees 
and Ijabour Courts 

If the management fails to carry out of its own free will the joint 
committee’s decisions, it ma^^ be compelled to do so b.y the issue of 
a special certificate to the worker ^vhich bears the same authority 
as an Order of the court. This certificate was formerly issued by 
the labour authority responsible for supervising the joint committee. 
Since the functions of the People’s Commissariat of J^abour were taken 
over in 1933 by the trade unions, the right to issue certifi(;at(js is vested 
in the trade union organ to which the joint committee is subordinate 
(see below, section on appeals against the joint committees’ decisions). 
The supervisory judicial authoritie.s can suspend the execution of 
the joint committee’s decision, should they^ decide to appeal against it. 

The labour court’s decisions take effect immediately in cases 
involving the pa 3 nnent to a worker of a sum not exceeding his monthly 

^ Circular of the Commissariat of Justice and the Supreme Court of 
the R.S.F.S.R., 1920. No. 236/12. 

* According to section 68 of the Regulations of 29 August 1928, 
concerning conciliation, arbitration and judicial proceedings in regard to 
labour disputes, the time-limit wdthin which the courts must deal with 
labour cases is seven days. 
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waves. Decisions requiring the payment to him of higher sums take 
effect at once up to tlie amount of his monthly wages, but immediate 
payment of the remainder can only be demanded if the court makes 
a special order to that effect. _ 

(■ortnin aj)j)lieyti()ns for jiayuioni arising out of the contract of 
€^inj)lovrncnt nifiy be enforced through a simplified procedure based 
upon the issuer by notaries or, as in the Ukraine, by the courts or 
similar jucJicial authorities, of an order to pay, without the necessity 
of' formal ])ro(?ecdings. In thc^ K. S. F. S. K. the notaries and local 
executive (;ommittees of Soviets (urban committees, district conunittees, 
oic.) issiu^ ord(*rs to pay in tin? case of sums owing to or by a worker 
on th<» basis of (^(Ttain specified dociinHUits regarding conditions of 
work. These are of three kinds : (a) individual or collective contracts 
of emj)loyinent or wage books, or wage lists, produced with a view 

to recfovering wages and trade union contributions, if the contract 

of employment jirovides that such contributions shall be paid by the 
<nn plover ; (h) documents certifying f hat the worker has received 

from a 8tat<’i (‘f>-operative or jiublic undertaking or institution advances 
in wages or (;redit to nu^(^t th(^ (H)st of his journey to the place of work, 
th(>se being produced with a. vi(wv to recovering from the worker the 
sums owing by him if he has not pres(uitc‘d himself at his new' post, 
or if ht^ has hit it bedbre (taming a wage (iqual to the advances obtained, 
or belong (?omf)letirig Ukj work specified by his (ontract ; and (c) 

documents (ortifying that th(» worker upon dismissal was in debt 

to the State co-op('mtive or yiublie iind(Ttaking or institution (after 
deduction of w age stoppages authorised by the Jjabour Code) in respect 
of' property belonging to the undertaking or institution which he has 
appropriated, lost or damaged (working (clothes, tools, instruments of 
precision, etc.), such docaiments being produced with a view'^ to recov- 
ering sums owing by the worker. 


(c) Appeals against the Rulings and Judgments of the Joint Committees 

and Labour Courts 

Appeals may be lodged against the joint committees’ decisions, 
and these may also be annulled by the authorities supervising the 
work of the committees. 'J’he task of supervision devolved upon 
the People’s Commissariat of Labour and its local organs until 1933. 
Since the transfer of its funcjtions to the Central Trade Union Council, 
this supervision has been carried out by trade union organisations. 

An appeal may be lodged with the joint committee for the w’^hole 
undertaking against a decision by a wwkshop committee. Custom 
requirc>s that the former, when acting as a suptjrvisory body and 
annulling a decision by the latter, shall make its own pronouncement 
regarding the merits of the case. 

An appeal may be lodged against this pronouncement, or against 
any decision not to annul the decision of a w'orkshop committee, 
with the trade union authority to which the joint committee for the 
undertaking is subordinate. According to circumstances this trade 
union authority may be the factory inspector attached to the district 
or central (committee of the union, the district committee, the local 
representative of the central committee, or the central committee 
itself. The appeal may in all cases be taken as far as the central 
(joinmittee of the union : that is to say, appeals against a decision of 
the factory inspector attached to the union’s district committee may 
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be lodged with the executive officers (presidium,) of that committee ; 
appeals against a decision of a factory inspector or an accredited 
representative of the union’s (central committee, or of the executive 
officers of the union’s district cemniittce, may be lodged with the 
officers of the central committee of the union. The decision of the 
latter is final and irrevocable. 

Appeals against the decision of a joint committee must be lodgefl 
within 14 days, both in the case of an initial decision and in that of 
any subsequent decision by the courts or other bodies with wdiich 
an api)eal has been lodged" 

The joint committee for the undertaking must hear appeals against 
a decision by a workshop committee withi]) two days, while other 
instances hear appeals against decisions by the joint committee of tlu^ 
undertaking within three days h 

In the event of one of the trade union authorities mentioned above 
annulling a decision by the joint committee of the undertaking, the 
interested party may either demand a fresh hearing of the case by 
the same committee or take it to court. 

The law states that a decision taken by a joint committee can 
be annulled only in the ev(mt of a grave infringement of labour law, 
whether substantive or procedural, or the i^roduction of fresh evidence 
or of proof that documents or information which inllucnced the 
committee’s decision w^cre false. In practi(‘e, the hearing of appeals 
against decisions by the joint committees and their annulment by 
an authority with sufjervisory powers implies an enquiry into how 
far such decisions were justific^d on the nuTits of the cas('. 

Appeals for the annulment of decisions ol‘ the pc()f)le’s court in 
labour cases may be lo<lged within 15 days, either by the interested 
X)arties or by the Public Prosecutor, with the district court or the 
higher court of the autonomous Republic. Decisions of the people’s 
courts are irrevocable and take cfi’cct immediately : (a) in cases 

regarding the recovery on a worker’s behalf of sums not e.xceeding 
his monthly wage, provided the case is unconnected with his dismissal ; 
and (b) ill those arising out of an appli(;ation by the workers for the 
annulment of a reprimand administered by the management of the 
undertaking emplo^dng them. 

The court of second instance must announce its decision within 
seven days by simply rejecting or confirming the appeal, or by 
referring it back to the labour court for a fresh hearing. It may 
pronounce an award on its own initiative, without referring the case 
back to th(i labour court for a fresh hearing, if the question at issue 
is sufficiently clear or if it is only necessary to modify the statement 
as to the reasons governing the decision (references to law, etc.). 
The (jourt of second instance also pronounces an aw'ard if the labour 
court, when hearing a case for the second time, commits the same 
errors as before and fails to abide by the rec;ommendations of th(» 
court of appeal. 

In addition to appeals by the parties or the Public Proseemtor 
for the annulment of a decision, Soviet civil procedure allows a court 
award to be revised on the basis of fresh evideiu;e or in virtue of a 
decision by the supervisorj^ judicial authority. This supervision is 


^ See the Bulletin of the Central Council of Trade Unions of the U. S. S, R,, 
1935, No. 5-6, Decrt>o of the Seciretariat of the Central Coimcil of Trade 
Unions, dated 28 December 1934. 
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exercised by the Public Prosecutor’s department, but an award may 
be revised through this channel only in exceptional cases, such as when 
it constitutes a grave infringement of law or is seriously detrimental 
to the interests of the Workers’ and Peasants’ State or of the worker 
himself. Applications lor an aw^ird to be revised must be formulated 
within three months of its announcement by the court. All awards 
by a district court sitting as a court of appeal or by a labour court 
after a second hearing of a case (provided such awards take into 
account the rccommcTulations of the court of second instance) are 
final and irrevocable. 

An application for revision can, however, be lodged with the 
supervisory judicial authority in the case of awards of a court of appeal 
or those pronounced after a second hearing by a labour court. The 
supervision in this cas('. is carried out exclusively by the Commissary 
of eJustice of the Federated Rejniblics, the Ih*esident of the Supreme 
Courts of the U. S. 8. ii. and the Federated Republics, and the chief 
Public Prosecutors of the U. S.S.R. and the Federated Republics. 
No time-limit obtains in this case and the above authorities may 
order an aw^ard of the labour court to be revised after the expiration 
of the time-limit which applies, as has been seen above, to the 
judicial authorities responsible for supervising the people’s courts. 

In all cases whore an award of a joint committee or a labour court 
is annulled by the courts or the supervisory judicial authorities, the 
sums already paid to a worker under such an aw'ard can be reclaimed 
only if the reason for the annulment was that his statements or the 
documents produced by him proved to be false. Sums improperly 
obtained by a. worker can b(^ recovered only through legal channels 
and after a decision to this effect has been given by the peojde’s court. 


3, Conclusion 

Tn the various undertakings and institutions, individual cases 
regarding the fixing of conditions for one or more workers (i. e. those 
concerning the interpretation and application to each separate case 
of general working conditions established for the undertaking as a 
whole) are heard by the joint committees. Labour disputes about 
rights are settled (a) in tJic joint committeeSy whose chief (joiicern they 
are, and (b) in the arurtfi, account being taken of a certain number 
of special regulations as to civil procedure. 

In pra(;tice, most justiciable disputes are settled by the joint 
committees, wdiose decisions express the unanimous opinion of 
representatives of the management and the local trade union 
organisation. If a worker does not lodge an appeal against such 
a decision w ith the trade union authority responsible for supervision 
of the committee, this implies that he is satisfied with it and that 
it is undoubtedly justified by the facts of the case, by custom and 
by law'. 

erases involving more controversial points generally end up in 
court, even if they are first referred to the joint committee, the reason 
being either that the committee has failed to reach a solution or that 
its decision has been annulled by a supervisory authority. The real 
importance of the people’s courts as legal instruments for interpreting 
the law^ in labour disputes is considerably greater than would appear 
from statistics regarding the number of cases referred to the joint 
committees and to the people’s courts respectively. 
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With the object of raising the standard of judgments, in civil cases, 
including labour cases, special boards for civil cases liave been set 
up in the Supreme Courts of the U.S.S.R. and the Federated 
Republics and in the higher courts of the autonomous Republics. 
Their chief aim, when hearing labour cases, is to combat infringements 
of labour law or of discipline among the workers and unsubstantiated 
claims advanced by the parties. 

In 1936, special sections for civil cases were established in the 
Public Prosecutor’s Department of the U.S.S.R. and the Federated 
Republics and in the district Prosecutors’ departments. Their chief 
function is to check the judicial supervision exercised over (^ases and 
suits arising out of relations between work(;r8 and the undertaking 
or institution employing them. 

This survey of the ways and means available to workers under 
Soviet law for defending their interests as wage earners would not 
be complete unless attention is drawn to the connection between the 
system for hearing labour eases and another important legal institution 
which plays a great part in the Soviet Union. 

In all the State offices, leading economic organisations, trade 
unions, newspaper offices, etc., a 8j)ecial system has been organised 
to receive and hear the complaints of workers. An Office? of Complaints 
has been set up in the Sovi(?t Supervisory Body attached to the Council 
of People’s Commissaries of the U.S.S.R. to check the organisation 
of the system for hearing complaints by workers. In the various 
districts and localities this function devolves upon the accredited 
representatives of the Soviet Supervisory Body. 

The above system allows any worker to point out defects and 
abuses in the Soviet administration and infringements of the socialist 
legal order. It ensures that complaints shall receive immediate 
attention and that suitable? steps shall be taken to remedy any defects 
revealed (i. e. through official channels, by the intervention of the 
Public Prosecutor’s department, etc.). Officials in a State office or 
a leading economic organisation who ignore complaints made by 
workers may be prosecuted under the present laws. 

This procedure for hearing complaints by workers has become a 
recognised legal institution. Like the others, it is of real importance 
in protecting the rights of the worker arising out of his position as a 
wage earner (especially in questions of principle, such as unjustified 
dismissal, unjustified refusal of employment, disciplinary 7 )unishinents 
unjustly inflicted, etc.). 


Number of Civil Cases regarding Labour Questions heard in the Courts 
'of the 

(Not including the autonomous Republics) 
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TYPES OE LABOUR CASES HEARD AND SETTLEMENTS REACHED 
IN THE people’s COURTS OF THE CITY OF MOSCOW IN 1935 ^ 
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Note : ApplicatloiiH for coiniictiisatioti for t^cBPation of work roHiiltiiiR from unjuatillod dismissal 
an? rutorcd in ooiuiuii 4. 

* A{*(H)rding to data siippliod l)y thi* Court of the City of Moscow. 
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UNITED STATES OF AMERICA 

1. Introduction 

The reason for including the United States of America in a study 
on labour courts is to be found in the legislation {lassed recently in 
that country to establish a National Labor Relations Board for the 
quasi -judicial settlement of certain labour disputes. Previously ther^ 
had not existed in the United States any form of tribunal which could 
properly be called a labour court. 
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In an earlier study on coiKriliation and arbitration in the United 
States of America, published by the International Labour Ofiic^c ^ 
in 1933, a description was given of the Federal and State agencies 
for the adjustment of labour disputes, besides the ordinary courts of 
law ; the most important of these agencies is the Federal Conciliation 
Service of the Department of Labor which serves as a mediator in 
a great many collective disputes each year But with tlu^ passage 
of the National Industrial Recovery Act, which became law when 
signed by the President of the Unit(‘d States on 10 Jutk' 1933, new' 
machinery for the adjustment of labour disjmtes proved necessary, 
for section 7 (a) of the N.l.R. A. provided : 

“ Every cod(' of iair competition, agreement, and license* 
approved, prescribed, or IssikmI under this title shall (contain the 
following conditions: (1) That employees shall have the right 
to organize and bargain collectively through rej)resenlativ(*s of 
their own choosing, and shall be fren? from the interlererue, restraint, 
or coercion of employers of labor or tiu'ir agtuits, in tfic (h'signa- 
tion of such representatives or in self-organization or in other 
concerted aetivities for tlie purpose of collective bargaining or 
other mutual aid or protection : (2) that no (*mployee and no one 
seeking employment shall be requirtnl as a condition of employment 
to join any (iompany union or to refrain from joining, organizing, 
or assisting a labor organization of his own chf)Osing : and (3) 
that employers shall comply with the maximum hours of labor, 
minimum rates of pay, and other conditions of employment, approved 
or pr(*s(?ribed by the President . . . 

Collective bargaining tlms be(*anie a matter of obligation in most 
industries. Needless to say, section 7 (a) was interpreted in dilTerent 
w'ays, the main dive^gen(^e of opinion being between the views of the 
employers’ asscKuations on the oiu^ hand and those of the trade unions 
on th(i other. No special machinery had been devised for the adjust- 
mer»t of such differences, but they were soon brought within tlu* jmrview 
of the National Labor Board, s(*t up by the Presidcuit on 5 August 
1933, in virtue of the general powers conferred u])on him by the N.I. 
R. A., to mediate upon disput(\s arising out of the applicjation of the 
President’s Re-employment Agreement, which included section 7 (a). 

The First National Labor Board, 1933-1034. — The National 
Labor Board consisted originally of three representatives of worktTs, 
three representatives of employers and of an impartial chairman, all 
of w'hom were appointed by the President. The “ labor ” members 
were appointed on the recommendation of the Labor Advisory Board 
of the National Recov(?rv Administration ® and tlu*. “ industry ” 
members on the recommendation of the Industrial Advisory Board. 
The number of members of the Board w'as subsequently raised to 
eleven and finally to thirteen members, including one chairman, two 
vice-chairmen and five representatives each of the employers’ and 
workers’ interests 

^ Cf. Conciliation and. Arbitration in Industrial Disputes, pp. 508 ct seq. 

* Qi. Twenty- fifth Annual Report of the Secretary of Labor , 1937, pp. VSetseq. 

® A body of adniinistrative officials aj^pointed by the President and 

entrusted with the application of the provisions of the National Industry 
Recovery Act. 

* Cf. Lor WIN and Wubnig : Labor Relations Boards, p. 111. 
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The powers of the National Labor Board were defined by an Executive 
Order issued by the Resident on 10 December 1933 laying down that 
the Board shall continue to adjust all industrial disputes, whether 
arising out of the interpretations or ox>eration of the President’s Re- 
employment Agreement or any duly approved industrial code of 
fair competition, and to compose all conflicts threatening the industrial 
peace of the country The settlement of labo\ir disputes was to be 
effected by mediation, conciliation or voluntary arbitration. The Order 
also emj)o\vered the Board to set up regional boards having similar 
powers. The conclusions of the latter, howover, were subject to review 
by the (Central Board. So far as the de(?isions were mediatory in character, 
their operation depended on the acceptance of the parties — ordinarily 
embodied in a. collective agreement. Where the parties had agreed 
to submit to the Board’s arbitration, this acceptance was pledged in 
advance. But in the course of time many of the industrial disputes 
brought before the Board involved alleged violations by the employer 
of his obligations under section 1 (a). In those cases where the Board 
held til at the employer had violated section 1 (a) b, problem of enforce- 
ment arose if he refused to conijily with the decision. The Board having 
no authority to invoke the aid of the courts (though aggrieved parties 
might of course institute civil proceedings against any alleged violator 
of section 7 (a)), the Board’s only recourse was to refer the matter 
to the Compliance Division of the National Recovery Administration 
for the removal of the Blue Eagle (the possession of which signified 
acceptance of the new legislation by the party concerned), or remit 
the case to the Department of Justice for appropriate action, or take 
both of these measures. The lack of jiower to enforce its awards was 
one of the causes which lead to the failure of the Board. It also lacked 
power to compel attendance of witnesses. Moreover, its members 
received no remuneration and their irregular attendance undermined 
its prestige. 

The National Labor Relations Board, ] 934- 1935. — On 19 June 
1934 the President approved Resolution No. 44 ^ which had been passed 
by Congress three days before. The purpose of this Resolution was 
to empower the President to create a board or special boards to inves- 
tigate labour disputes. They were also entrusted with the conduct, 
w^hen necessary, of elections of representatives of workers to take 
part in collective bargaining. For this })urpo8e they were given the 
powder to compel the attendance of witnesses and the production of 
documents (rosters of employees). It was in virtue of this Resolution 
that on 29 June 1934 the President issued an Executive Order providing 
for the establishment of a National Labor Relations Board, in connection 
with the Department of Labor, which on 9 July of that year supplanted 
the first National Labor Board 

The National Labor Relations Board was composed of only three 
members, who were independent persons specially qualified to deal 
with labour matters. They were appointed by the President for an 
indefinite period of time and were paid for their services. The new 
Board was thus placed on a more permanent basis, but its powers 
of enforcement were unfortunately not more effective than those of 
its predecessor. During the first six months it was in operation, the 


" L.S., 1934, U.S.A. 3. 

* Tlie President also set up a few special Boards, the most important 
being the Steel and Textile Labor Relations Boards. 
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National Labor Relations Board transmitted twenty-one cases to the 
Department of Justice for enforcement, but legal action was taken 
in only one instance. Moreover, when cases were referred to the Com- 
pliance Division of the National Recovery Administration for removal 
of the Blue Eagle, the Administration was at liberty to disagree with 
the recommendations of the Board. 

This Board, except that it could summon witnesses, therefore had 
powers no greater than had several industrial relations boards provided 
for in industrial codes, or appointed by the President (stk'Ii as the 
Automobile Labor Board) at various times and often for temporary" 
purposes 

The National Labor Relations Board under the 1936 Act. — It soon 
became obvious that if the new legal principle of section 7 (a) were 
to be made effective, it would be necessary to have alongside the 
existing conciliation and arbitration machinery a method of procedure 
which would ensure enforcement of the? principlci. Congress conse- 
quently considered the creation of a new National Labor Relations 
Board with powers akin to those posscssc^d by the Interstate Commerce 
Commission and the Federal Trade Commission. 

The Interstate Commerce Commission, which was set uj) in virtue 
of an Act passed by Congress in 1887, was intended mainly for tlu^ 
regulation of transi)ortation by rail and for the adjustment of ditferences 
between railroad comjjanies and their customers. Tliis Commission 
is composed of members appointed by the President and is cmpo^^ered 
to make investigations in matters pertaining to transportation by rail 
and to hear complaints preferred either by itself or by private persons. 
The rules governing the proceedings before the Commission are simple 
and are modelled on those of the ordinary courts of law. An amending 
Act of 1906 gave force of law to the decisions of the ("om mission, which 
are nevertheless subject to revision by the ordinary courts of law. 

Similar principles were incorporated in the Federal Trade Commission 
Act of 1914, which made provision for the establishment of a Commission 
of five members to order persons to desist from unfair methods of 
competition and from specjified monopolistic practices in interstate 
commerce. 

The disputes which come within the purview of these two Com- 
missions do not include labour disputes. But it was necessary to men- 
tion these bodies, because they have been a structural moded for the 
present National Labor Relations Board. 

Another precursor of the present National Labor Relations Board 
is the series of labour boards that have existed for the railroad industry 
— the Railroad Labor Board of 1920, which was replaced in 1926 by 
the Board of Mediation (with only mediatory power) which in turn 
was replaced in 1934 by the National Mediation Board *. This existing 


^ On these various boards see Lobwin and Wubnig : Labor Relations 
Boards, pp. 332 seq. 

^ L.S., 1926, U.S.A. 1; amendments, 1934, U.S.A. 1; 1936, 

U.S.A. 1. 

The Railway Labor Act of 1934 creating the National Mediation Board 
also set up the National Railroad Adjustment Board, which is composed 
of eighteen representatives of the rafiroad companies and eighteen 
representatives of the railroad labour unions, and has exclipive authority 
to settle controversies arising out of collective agreements in the railroad 
industry. The National Railroad Adjustment Board is, therefore, a 
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Board, despite its title, exercises in the field of transportation by rail 
powers as compulsive as, and in respect of the^taeilitation ot collective 
bargaining like, those accorded to the present National Labor Relations 
Board. At the time the Bill creating the National Mediation Board 
with compulsory authority w'as before Congress in 1934, the Bill to 
create a permanent National Labor Relations Board was also under 
consideration, but did not reach enactment. 

In 1935 substantially the same Bill was introduced again. It 
laid down rules of law, which restated and expanded the principle of 
section 7 (aj of the National Industrial Recovery Act (that Act, 
because of other })ro visions it contained, having been declared unconsti- 
tutional in May 1935 by f)rohibiting sp(‘cific conduct of employers 
describe<l as “ unfair labor practices The National Labor Relations 
lioard was to see that those practices cc^ased in interstate commerce 
(the field of national authority), just as the Federal Trade Commission 
existed to s(?c that “ unfair methods of competition " ceased in interstate 
commerce. 

The hearings ® on the Bill before the Senate Committt^e on Education 
and Labor provide evidence of the causes which led to the failure of 
the previous Boards and show^ what were the purposes of tln^ sponsors 
of tlie Bill and th(^ grounds of opposition to ensuring by legislation 
the procedure of (lollective bargaining, leading to colh^ctive agreements 
between employers and emf)loyces regarding conditions of work. On 
5 July 1935 the Bill in question was approved by Congress and bec^ame 
the National Labor Relations Act The Board it created may be 
best de8(jribed under the following headings. 

2. The System tn Foiuu? 

Constitution and Composition of the Board. — The National Labor 
llelations Board, which ent(?red upon its functions on I October 1935, 
is composed of three members appointed for overlapping terms of 
five years by the T'resident of’ tlio IJnited States with the advice and 
coiiscuit of the Senate. It supersedes the former National Labor Rela- 
tions Board and is indefK^ndent of the T)e})artrnont of Labor. The 
I^resident nominates one of the three members to act as chairman 


spocialistd labour court. It has nothing to do with the promotion of 
coll(?ctivc bargaining, hut only witli the supervision of the contracts which 
may be arrived at by coll<»ctive bargaining. Tlie aw^ards aro enforced 
by civil suit brought by the interested party in an ordinary court of law. 

The amending Act of 193(5 extomts the provisions of the 1934 Act 
to every common carrier l)y air engaged in interstate or foreign commerce 
(mid every carrier by air transjiorting mail for or under Government 
contract) and twery air pilot or other person who performs any w^ork as 
an eInJ)loy^H.^ of such carriers. It alsi) jirovides for the creation, by the 
Mediation Board, of a National Air Transport Adjustment Board to be 
comjiosed of four members, two selected by the carriers and two by the 
labour organisations of the <.imployees conconicid. Henceforth the National 
Labor Relatitins Board will not have jurimiiction over disputes affecting 
the employment relationshi]) contemplated by the Railway Labor Acts. 

^ International Survey of Legal Decisions on Labour Law, 1934-35, 
United States, No. 1, 2nd case. 

“ Hearings before the Committc^e on Education and I.iabor, United 
States Senate. Seventy -fourth Congress. First Session on “ S. 1958 **. 

» L.S., 1935, U.S.A. 1. 
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of the Board. Any rnoniber may be removed hy the President on the 
ground of negligence or malfeasance in the performance of his duties 
but only after he has been given duo notice and a hearing. Tlie Board 
is empowered to discharge all its functions so long as two of the mem- 
bers are present to constitute a quorum. The l•(Mllune^ation oi‘ eacli 
member is fixed by the Act at S10,(K)() per annum. Members iiiav 
not engage in any other business, vocation or (employment. 

The Boai-d appoints its executive secretary and su(*h attorneys, 
examiners and rcigional directors or such other einplovcnes as may be 
necessary for the fulfilment of its task. The attorn(‘ys thus afipointc^d 
may, at the request of the Board, represent the Board in any case 
before the courts of law. The Board was given power to establish 
regional, local or other such agencies as may bt^ ruuided from tinu' to 
time in the exercjise of its fuiuiions. So far it has set up no l(\ss tlian 
21 regional offices under the aiitlu^rity of regional dirtn'tors. All the 
expenses incurred by the Board within the scope*, of its powers are 
defrayed by the Federal a.uthoriti(*s, so that no costs are imposed on 
the litigants. The principal offi(t(^ of tlic Board is in the Distric^t of 
Columbia, but it may sit in any otluir part of th(j (jountry. 

Competence of the Board. — The Board has exclusive (*(>m}>etence 
to deal with any charge^ that an (*.niployer is engaging in an unfair 
labour practice “ affecting comnu^rc^e ” h The definition of‘ an unfair 
labour practice is found in the combined tc^xts of see^tions 7 and 8 of 
the ^National Labor Belations Act, vvliich r(‘a(l as follows : 

Section 7. ‘‘ Employe(?s shall have the right to self-organisation, 

to form, join, or assist labor organisations, to bargain colI(*(*tiv(^ly 
through representatives of their ow^n choosing, and to engage* in eon- 
certecl activities, for the purpose of coJie(?tive bargaining or other 
mutual aid or prot(Kjtion. ” 

Section 8. It shall be an unfair labor practice for an emj)lovcr — 

“ (1) to interfere with, restrain, or coerce employees in the exercise 
of the rights guaranteed in section 7 ; 

(2) to dominate or interfere witli the formation or administration 
of any labor organization or contribute financial or other support to 
it : Provided, that subject to rules and regulations made and published 
by the Board pursuant to section fi (a) an em 7 )loyer shall not be 
prohibited from permitting employees to confer wilh him during 
working hours without loss of time or jjay ; 

(3) by discrimination in regard to hire or tenure* ol’ employment 
or any term or condition of emi^loyment to cneiourage!! or discourage 


’ Section 2, § 7, of the National Labor Rclati(jns Ae;t says ; “ Tlie? 
term ‘ affc'^cting commerce ’ means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or 
tending to kmd to a labor dispute burdening or obstructing commerce 
or the free flow of commerce. ” An<l § (> of thf3 same see^tion adds : “ The 
term ‘ commerce ’ means trade, traffic, commerci?, transportation, or 
cornmimication among the several States, or between tlie District of 
Columbia or any Territory of the Unite^d Statejs and any States or other 
Territory, or liotweon any foreign country and any State, Te^rritory, or 
the District of Columbia, or witfiin the? District of Columbia or any 
Territory, or between i)oints in the same State but through any otlier 
State and/or Territory or the District of Columbia or any foreign country. ” 

® This section authorises the Board to make such rules and regulations 
as may be necessary to ensure tfie api)lication of the? National Labor 
Relations Act. 
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membership in any labor organization : Proinded, nothing in 

this Act, or in the National Industrial Recovery Act ( U. S. C., Supp. VII, 
title 15, secs. 701-712), as amended from time to time, or in any code 
or agreement approved or prescribed thereunder, or in any other 
statute of the United States, shall preclude an employer from^ making 
an agreement with a labor organization (not established, maintained, 
or assisted by any action defined in tliis Act as an unfair labor practice) 
to require as a condition of employment membership therein, if such 
labor organization is the representative of the employees as provided 
in section 9 (a), in the appropriate collective bargaining unit covered 
by such agreement when made ; 

“ (4) to discharge or othermse discriminate against an employee 
because* he has filed charges or given testimony under this Act ; 

“ (5) to refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of section 9 (a),'' 

The section 9 fa) referred to in the foregoing quotation lays down 
that the representatives of employees designated for the purpose of 
collective bargaining by the majority of the employees in a unit appro- 
]:)riate for such purpose, are the competent representatives of all the 
members of such a unit for the negotiation of collective agreements 
in respect of wages, hours of work and other conditions of employment. 
But any individual employee or group of employees has a right at 
any time to present grievances to their employer. 

It is further stipulated in the same section that whenever a dispute 
arises concerning the representation of employees, the Board may 
investigate the controversy by holding an appropriate hearing ami 
certify to the parties, in writing, the name or names of the representatives 
that have been designated. It may even take a secret ballot of the 
employees or utilise any other suitable method to ascertain such 
representatives . 

Consequently the Board may be called upon to adjudicate upon 
a great variety of labour questions, regardless of whether the dispute 
is one between an employer and his employees taken collectively or 
between an employer and one only of his employees. But its authority 
does not extend to the enforcement of contracts, either individual or 
collective. 

The Parties and their Representatives. — The National Labor Rela- 
tions Act of 1935 describes a labour dispute as “ any controversy 
concerning terms, tenure or conditions of employment, or concerning 
the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions or 
employment, regardless of whether the di8j)utes stand in the proximate 
relation of employer and employee A distinctive feature of this 
definition consists in the fact that the dispute need not be one between 
an employer and his employee. Hence the National Labor Relations 
Board may deal with disputes in which the charge of unfair labour 
practice is laid against an employer by someone with whom he has no 
contractual relationship. 

Neither the employer who is subject to the provisions of the Railway 
Labor Act of 20 May 1926 ^ nor the State, or the political divisions 
thereof, (*ome under the jurisdiction of the l-iabor Board. Individuals 


U.S.A. I. 


1926, U.S.A. 1 ; amendments, 1934, U.S.A. 1. 


1936, 
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employed as agricultural labourers or iti domestic service or by parent 
or spouse are also excluded from the purview of the National Labor 
Relations Act and consetiuently are not subject to the jurisdiction 
of the Labor lioard. ben the Act lays down that ** any person aggrieved 
by a final order of the Board. . . may obtain a review of siudi order” 
in any competent circuit court of apj)eals of the United States or in 
the Lourt of- Appeals of the District of Columbia, it includes in the 
term “ person ” one or more individuals, partnerships, associations, 
corporations, legal representatives, trustees, trustees in bankniptev’, 
or receiver.^. 

Although the Act does not contain any specific provisions with 
regard to the representation of the parties in proceedinus before the 
Board, it must be taken for grantol that any party to a labour dispute 
may appear before the Board cither in person or through a represen- 
tative, who is usually a qualified attorney. 


Procedure 

Labour disputes are brought belbre the Board or its agoruiies in 
accordance with certain rules of procedure laid down in the National 
Labor llelations Act and with such rules and regulations as tlu^ 
Board may from time to time adopt in virtue of the [)ovvers 
conferred upon it by legislation. It should be noted that the rules of 
procedure laid down by the National Labor Bel at ions Act do not 
require that preliminary negotiations with a view to ihe^ adjustment 
of disputes by agreement bet>\'een the parties are to bo macle Ixjfore 
the matter is brought before the Board for adjudication. 

The Act stipulates that whenever it is charged that any j)erson 
has engaged in or is engaging in any unfair labor practice', the Board, 
or any agent or agency designated by the Board for such purfioses, 
shall have power to issue and cause to be served uj)on such ])ersori 
a complaint stating the charges in that respot;!, and containing a notice ^ 
of hearing before the Board or member thereof, or before^ a clesigiiated 
agent or agency, at a place therein fixed, not less than five days after 
the serving of such complaint 

The person against whom the complaint is made has the right to 
file an answer to the complaint and to appear at the appointed time 
and place to defend his case. 

The Trial, — Since the Act grants to the person against whom a 
complaint is lodged the right to appear and defend his case, without 
imposing on him a definite obligation to do so, it follows that the case 
may be heard and a decision may be rendered by the Board, or its agent, 
in favour of a party wdio not only is absent from tlic trial, but has not 
even put in a defence. The Act specifies that the intervention of third 
parties is in the discretion of the Board and that such intervention 
is not cJOntroUed by the rules of evidence which obtain in courts of 
law or equity. 

The Board or its agent is also empowered to order any investigation 
which may be deemed necessary. For that purpose it may issue sum- 
monses to witnesses and, in case of a refusal to obey a summons, may 
request any district court of the United States or the United States 
^coiiii/8 of any Territory or possession, or the Supreme Court of the 
District of Columbia, within the jurisdiction of which the enquiry is 
carried on or the |)erson guilty of the refusal to obey the summons 
is found, resides or transacts business, to issue to the recalcitrant witness 
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an order requiring him to appear before the Board or its agent and 
there produce evidence or give testimony as re(]uired ; failure to obey 
sucli an order is punishable as contempt of court. To ensure greater 
despatch the orders of the Board or its agent may be served even by 
registered mail or by telegraph, in which casci the post office receipt 
or the telegraph receipt are a sufficnent proof that the order was issued 
and duly served. 

Judgment and Execution. — The decision of the Board is not rendered 
in tlie form ol’ an ordinary judgment having executory force, but in 
the form of an order the enl’orceinent of w hich is subject to the interven- 
tion of the njgular courts of law^ When the evidence shows that the 
party named in the complaint has engagrui in or is engaging in some 
ujifair labour })ractice, the Board states its findings of fact and issues 
and causes to be served on the defendant an order requiring him “ to 
c(^as(? and desist i'rom such unfair labor practice If on the other 
fiand the Jloard is of tlie opinion that there is no case of unfair labour 
practice, tlnui, after stating its findings of facts, it issues an order 
dismissing the complaint. 

For the (enforcement (d‘ its oitUts the Board must petition a United 
States circuit (*ourt of appeals or, if the circuit court to which the 
application would Ik^ made is in vacation, a clistried: (;ourt within any 
circniit or district w’h<ere the unfair labour praeti(?e has occurred or 
wheire the y)crson comy)lain(?d of resides or transacts business. A complct(j 
record of the j)rocecdings is filed by the Board w ith the (jircuit or distri(?t 
court, wiiich then, on the basis of the evid(Uice contained in the recjord, 
may niakt; a decrees (uiforc^ing, modifying or setting aside in whole or 
in part the order of the Board. The findings of tln^ Board as to the 
facts, if suy)ported by evidem^e, are conclusive. The court wuil not 
consider new evid<ui(^(^ that is offered, but may refer new evidence to 
th(^ Board, which may then modify or set aside its original order. 

Appenlit. — The person against wdiom the Board has issued an order 
may obtain r(?view' of the order by the United States circuit court of 
appeals within wiiose jurisdiction th(^ unfair labour practices was alleged 
to have been engaged in, or where the? aggrieved yiarty resides or transacts 
business, or again bei ore the Court of Ayipeals of the district of ( Columbia. 
The apyilication must Im^ made in writing and served uyion the Bedard, 
w hich must I hen suyiydy to the ayjplieant a (*(jrtified copy of the entire 
yirocc^edings on whii^h the ord(>r is based. The apyilicant may then 
file th(^ said copy of the record with the competent ayipeal tribunal, 
which will proceed in the manner described for enforcement of an 
ordcT. In both instances the Suyiremc Court may, in its discretion, 
jM^rmit further review by it. 

( -oiirt y)roeee<lings instituted by either the Board or the aggrieved 
yiarty do nof oyierate as a stay of (execution of the Board’s order 
unless it is specifically ordered by the Court. 

3, Results 

The National Labor Relations Board set up under the National 
Labor Relations Act of 5 tiuly 1935 began its activities in OcUffier 
of that yt^ar. In its first annual report, covering the period up to 30 June 
1930 ^ it is stated that it dealt mainly with tw'o types of cases, namely : 

“ * 

^ Cf. First Annual Report of the National Labor Relations Board for 
the fiscal yt^ar endeni 30 June J936, United States Government Printing 
Office, Washington, 1 936. 
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charges tha,t employers had engaged in unfair labour practices and 
petitions for investigations to be made by the Board so that it may 
certity to the parties to a dispute the name or names of the represen- 
tatives of employees who have been proiierlv designated for purposes 
of eoUective bargammg and, if necessar>% Uu/supervision of the election 
of such representatives in accordance with the provisions of the Act. 

During the period covered by the first re})ort, the regional ollices 
received 1,065 charges and petitions involving a total of 23r»,0()0 workers, 
while three cliarges and petitions, involving 4.S()5 employees, wore 
filed directly with the Board. Of these there were 28<i cases^ involving 
68,701 workers, pending on 30 June 1936. There were also 44 (^ases, 
involving 27,792 workers, in whi(*h the courts had granted injnnetions 
restraining the* Board from furtlier acjtioji. The remaining 738 cases, 
amounting to 69.1 per cent, of the total and involving 144.312 w orkers, 
had been disposed of in a nuriiber of ways according to the nature* 
of the case and the procedure a pplicable. 

It is interesting to note that 201 cases involving ()5,2il workers 
were closed as a result of tin* wnthdrawal ot“ (;hargos or petitions by 
the parties on the recommendation of the rc^gional dinutors before^ 
the institution of formal proceedings undcT thc^ Act. In 113 cases, 
involving 21,781 workers, the charges and petitions werc^ dismissc'd 
by the regional directors. 8ettlcinc*nts implying (oinplian(*(* witli the* 
provisions of the National Labor llelations Ac*t were e9ec‘t(*d in 331 
cases involving 40,354 workers. In 72 of the cases in which settlements 
were scMJured, strikes were actually in progress, whereas in 52 c^asc^s 
strikes had been threatemed ; in the rennaining cjases, howc^ver, tlie 
disputes had not yet reached the stage of strike or threatened strike. 

During the jw^riod from 1 July 1936 to 30 June HI37 K the rc^gional 
ofiices received 4,059 charges and f)eiitions involving a total of 1,307,293 
w'orkers, and 9 charges and petitions involving 90,989 wc^rkers were 
filed direcjtly with the Board. These, together with the (;ases ])eiiding 
from the j)receding year and those in which the* courts had grantcMl 
injunctions restraining the Board from further action during that 
first year, femned a total of 4,398 c*ases, involving 1,494,835 workc*rs, 
which were dealt with by the Board ejnring the* soconcl year of its 
activities. 

Of this numbcjr, 2,054 cases in w^hic*h 1,027,028 workers were 
involved remained pending on 30 June 1937. Thc*se inc'ludeci 6 injunc^- 
tion cases and 24 cases pending in crirciiit crourts of ajipc^aJ on iK?titions 
of the Board for eiiforcenuint of its orders or on pc‘tition for review^ 
of such orders. The balance of the cases, numbering 2,344, which is 
63.3 per cent, of the total, and involving 467,807 workers, were cIisj)osc*cl 
of in several ways. 

Here again a large number of ca.sc\s arc^ found, acjtually 539 cases 
involving 73,040 w'orkers, which were closed as a result of the with- 
drawal of the charges or petitions by the complainants themselves. 
Altogether 259 cases involving 41,129 workers wen? dismissed, while 
a settlement was reached in 1,429 cases involving 325,898 workers. 
In 446 of the cases in which seiileinents w^cre secured, strikes were 
actually in progress, whereas in 254 cases strikes had been threatened 
and were averted. In the other cases no strikes Jiad bocui contemplated. 

For further information eoncc'rning the nature of the disputes 
or of the settlements effected and the principles established by the 

* Cf. Second Annual Report of the National Labor Relations Board for 
the fiscal year ended 30 June 1937. 
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Board the reader must be referred to the very detailed Reports issued 
by the Board. 

It is necessary to point out that the work of the Board has not 
progressed entirely unimpeded. In many instances industries have 
challeiigod the Board’s right to hold hearings by seeking injunctions 
against it in Federal District Courts. The Board, through accredited 
representatives, has contested every aj)plication for injunctions on the 
ground that the National Labor Relations Act calls for such hearings 
by tlie lioard to examine the facts of an unfair labour jiractice charge 
or to investigate? employee representation controversies, that the Act 
provides for review of Board rulings in Circuit Courts of Appeal and 
also that resort to injunction suits to prevent Board hearings and 
investigations is an improper interference with its legally established 
j)rocedure. 

The point of view expounded by the Board was upheld by most 
Federal District Judges, but in a good many cases temporary injunc- 
tions were granted. Ckjrtain Circuit Courts of Appeal have affirmed 
the lower Court’s denial of temporary injunctions, while others have 
affirmed the granting of injunctions. But essential questions of principle 
have been settled by two recent judgments rendered on appeal by the 
Supreme ('ourt on 31 January 1938. In two cases, Myers el al. v. 
Bethlehem Shipbuilding Corporation Ltd, ; Myers et al. v. MacKenzie 
et al. it was held tliat the Distri(?t Court- has no jurisdiction to enjoin 
the Board from proceeding with the hearing on the ground that denial 
of a temjiorary injunction would subject the employer to irreparable 
damage. Otherwise the District Coiu*t would be substituted for the 
Board as the tribunal to hear and determine what Congress declared 
the Board should exclusively deal with and determine in the first 
instance. The District Court had erred in the cases under review in 
granting a preliminary injunction, and the Circuit Court of Appeals 
should have reversed the decree, notwithstanding the general rule 
that a decree of a District Court- granting or denying a preliminary 
injunction shall not be disturbed on appeal. 

In another case, Newport Neivs Shipbuilding and Dry Dock Company 
V. Schauffler et al. ® the Supreme Court confirmed the denial of the 
injunction requested on the grounds stated in the first judgment, 
and notwithstanding the further allegations, accepted as true conclu- 
sions of law% that the employing company is not engaged in interstate 
or foreign commerce and its relation to its employees does not affect 
such commerce. This decision is based on the initial power given to 
the Board to make investigations subject to review by the Circuit 
Court of Appeals. It does not imply that the Board as an ^ministrative 
bod}’^ is invested with exclusive power to determine its own jurisdiction ; 
this w^ould be contrary to the Federal Constitution. 

These tw-o decisions should remove to a very large extent the obstacles 
which the granting of preliminary injunctions by the Federal District 
Courts had placed in the way of the Board’s power of making initial 
investigations in connection with the complaints with which it had 
to deal. 

In five cases, settled by judgments dated 12 April 1937, the Supreme 
Court had already confirmed the much debated constitutionality of 
the I^abor Relations Act of 1935 and of the National Labor Relations 


* Supremo Court, Nos. 181 and 182, October Term, 1937. 

* Supreme Court, No. 305, October Term, 1937. 
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Board set up in accordance with its provisions ^ In the cases then 
before the Supreme Court some employers had been charged with 
unfair practices consisting in the dismissal of workers on the ground 
of their trade union activity and for the purpose of tiiscouraging others 
from joining the unions. The National Labor Relations Board had 
ordered these employers to cease this practice and to reinstate the 
discharged workers. As the employers did not carry out these orders, 
the Board applied to the competent Federal Court for the compulsory 
enforcement of the orders. The Federal Court refused to enfortje them 
on the ground that the orders were not within the powers of the Federal 
authority. This was the point at issue before the Supreme ('ourt, 
which decided that in the circumstances any suspension of work resulting 
from a dispute in industries organised on a national scale would have 
affected interstate commerce and consequently Congress had constitu- 
tional authority to safeguard, through the National Labor Relations 
Board, the workers’ freedom of association and of choice of represen- 
tatives for collective bargaining. 

4. Summary 

In the United States of America the adjudication of certain labour 
disputes is entrusted to the National Labor Relations Board and its 
regional offices established in virtue of the provisions of the National 
Labor Relations Act of 1935. This Board is composcid of three inde- 
pendent members appointed by the President of the United Statics 
with the approval of Congress. 

The Board is competent to deal by a quasi- judicial procedure with 
disputes connected with interstate commerce and arising out of the 
interference by employers with the freedom of their employc(\s to 
organise for collective bargaining or the refusal of employers to engage 
in collective bargaining. 

Enforcement of the Board’s decisions (;an only be obtained by 
means of an application addressed by the Board to an aj>propriate 
court of law. In like manner any person against whom a decision of 
the Board has been issued may have it reviewed by an appropriate 
court. But the findings of fact of the Board are not reviewa ble. 
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VENEZUELA 
1. Introduction 

The rapid developments in labour legislation which Venezuela 
has known during the last years made it imperative to devise special 
moans for the adjustment of differences which were to arise out of 
the application of the new laws. 

The Labour Act of 16 July 1936 * laid down that pending the 
establishment of a special labour judiciary there should be set up a 
temporary <^ourt composed of the competent labour inspector, or a 
person apj)ointed by him, to deal with disputes to which conciliation 
and arbitration procedure did not apply and with disputes arising 
out of the application of legislative provisions or of contracts of 
employment. 

Either party to a dispute was at liberty to require that the 
inspector or his substitute should be assisted by two assessors, each 
litigant choosing one of the assessors. In such a case the decisions 
of the special court were taken by a majority vote. The rules of 
procedure applicable were those contained in the Civil Procedure Code. 

Against the decisions of this special court only one appeal was 
allowed — to the Director of the National Labour Office, and it had 
to be made within three days of the communication of the decision 
of the special court to the parties. 

2. The System in Force 

A Legislative Decree dated 15 November 1937 * has now replaced 
the temporary labour court by a permanent labour judiciary comprising 
three labour courts of first instance, and a labour court of appeid 
with its seat in the city of Caracas. 


^ L.N., 1936, Ven. 2. 

Cf. Oaceta Oficial, 16 November 1937, No. 1941B, p. 115321. 
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Each labour court of first instance is composed of a judge who 
must be an ofiicial of the federal judiciary. He must also be a lawyer 
and possess certain other qualifications laid down in section 2 of the 
Civil Procedure Code. If the parties so request the judge may be 
assisted by two assessors chosen, as before, by the parties to the 
dispute. In order to avoid such delays as may be occasioned by the 
illness or absence of the judge, the law prescribes that five substitutes 
must be named at the time a judge is appointed. 

The labour court of appeal, on the other hand, is composed of 
five members including a chairman, a vice-chairman, a counsellor 
and two assessors, all of whom must be trained in the law and fulfil 
the requirements specified in section 2 of the Civil Procedure Code. 
Three of the five members of the labour court of appeal constitute a 
quorum for the ordinary proceedings of the court, but the five members 
must concur in the delivery of a judgment, whether it is an interlocutory 
or a final decision. 

Here again the course of the law is not impeded by the inability 
of one of the members to attend the sittings, since the Decree stipulates 
that ten substitutes are to be named at the same time that the five 
members of the court are appointed. But the chairman would be 
replaced by the vice-chairman, the vice-chairman by the counsellor, 
and so on. 

The judges of the labour courts, whether of first instance or of 
appeal, may be challenged under the same conditions as apply to 
regular judges under the Civil Procedure Code. 

The permanent labour judiciary thus created will handle all disputes 
which are not susceptible of adjustment by conciliation and arbitration 
procedure, and disputes, individual or collective, based on labour 
law or on the terms of contracts of employment. 

The rules of procedure to be adopted will doubtless be modelled 
on those prescribed in the Civil Procedure Code. They are to be 
discussed and fixed definitively by the legislative assembly at its 
1938 Session. 


YUGOSLAVIA 

1. Introduction 

For several years after Yugoslavia became a State by virtue of the 
provisions of tne Treaties of Peace which followed the World War 
the settlement of labour disputes in that country was subject to the 
various systems of procedure which had been in force in the various 
territorial sections that were incorporated in the new State. For 
instance, the system based on the Austrian law of 1896 ^ prevailed 
in the former Crown Land of Carniola, in parts of Steiermark and 
Carinthia and in Bosnia and Herzegovina, which had become part 
of Yugoslavia. 


^ This law provided for the creation of industrial courts composcjd of 
a professional judge as chairman and of four assessors, that is ^ two 
employers and two workers appointed from lists drawn up respectively 
by representative bodies of employers and of workers. 
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In the areas which had once belonged to Montenegro practically 
no laws concerning the settlement of individual and collective la^ur 
disputes had existed and consequently no machinery to that eftect 
had been handed down at the time of their annexation to the new 
Kingdom. But in the areas which had belonged to Hungary, the 
Hungarian law of 1884 was in force. That law provided for the 
settlement of labour disputes by conciliation committees set up within 
the guilds, and by the administrative authorities 

Another judicial labour system was that which continued in 
operation in that part of the country which at one time constituted 
Serbia. The machinery there in existence was based on the Industrial 
Act dated 29 June-12 July 1910 *. The history of this particular 
legislative enactment has already been given in the first chapter 
entitled “ Economic Background and Development ” on conciliation 
and arbitration in Yugoslavia *. 

The method of settling labour disputes just alluded to consisted 
in a number of probiviral courts set up in the important industrial 
centres and composed of three members : a representative elected 
by the employers, one elected by the workers and a chairman chosen 
by the foregoing two representatives from among citizens outside 
their rank. Their task was to settle individual labour disputes between 
emfJoyera and their employees or apprentices. These courts had 
compulsory jurisdiction when the sum involved in the dispute did 
not exceed 200 dinars. Beyond that amount the consent of the 
parties \\'as required. The procedure was summary and free of charge. 
It began with an attempt to settle the matter ami(5ably. Failing 
conciliation a judgment having executory force was rendered by the 
probiviral court. 

In 1912 the competence of the probiviral courts was extended to 
include collective labour disputes. In the course of time other 
methods of dealing with collective disputes ♦ were devised but individual 
labour disputes occurring within the boundaries of old Serbia continued 
to be handled by the probiviral courts until the coming into operation 
of the new Industrial Act of 5 November 1931 


2. The Svstem in Fobce 

The Industrial Act of 1931 deals with various aspects of 
Yugoslavia’s industrial life. In determining the rights and obligations 
of employers and employees it draws a distinction between subordinate 
commercial employees and those who hold the higher positions. It 
empowers the Minister of Commerce and Industry to sj>ecify by Order 
and in agreement with the Minister of Social Affairs and Public Health 
“ the employment deemed to be of a higher grade The Act also 
distinguishes between ordinary workers and those employed in factories 

* A brief suminaiy of this Htmgarian law has ah^ady been given in 
the introduction to the monograph on Rumania. Of. above pp. 158. 

2 Bulletin of the International Labour Office, Basie, 1911, Vol. VI, p. 201. 

® Of. Conciliation and Arbitration in Industrial Disputes, pp. 488 et seq. 

* Ibid,, pp. 491 et seq, 

® L.S„ 1931, Yug. 4. See also the Yugoslav Official Joi^imal — 
Sluzbene novine — No. 178-XLIll, of 6 August 1936. 
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and handicraft undertakings. It gives an exhaustive list of the 
occupations to be considered as handicrafts and authorises the Minister 
of Commerce and Industry, after consulting the competent chanibers 
of employers and ot employees, to extend or shorten tlu' list 

Provision is also made for the establishment of probiviral courts 
to deal with mdividual labour disputes in any part of the countrv 
The compulsory associations of ^wrsons engaged in commcTcc or 'in 
handicrafts may, with the approval of tlie coni]>otent administrative 
authority, set up in their midst a iKirmanent probiviral court, on the 
model of the regular probiviral courts, for the settlement of disputes 
arising out of conditions of employment, between members of the 
association and employees in the service of the members of the 
as 80 (;iation. 

The Act provides that, while awaiting th(5 setting up of the probiviral 
courts, disputes between employers and erni)loyed sliall be adjusted 
in accordance with the law previously in force. Th(^ Act came into 
operation as a result of an Order of 20 June iiublished in the 

Official Journal of 5 August 1030 ^ and brought into lorce four months 
alter publication, prescribing the establish iiient of ])robiviral (courts 
in all parts of the country ex(;ept in the districts when' industrial 
courts exist based on the Austrian law of 1890. Henceforth the work 
of the arbitral tribunals set up in accordaiKH? with collective agreeimuits 
will be can*ied out by the probiviral courts. VV^here ju'obiviral courts 
cannot conveniently be set up, the ordinary (u)urls of law will handle 
any dispute which falls within the (jompetcuuje of probiviral courts. 

Cmsfdtution and Camjmmlion of iJte Courts, — Tlie probiviral (*oiirts 
consist of a chairman and at least one representative of the eniployers 
and one representative of the workers, and substitutes. The chairman 
is usually the prim^pal offictir of tin* local administrative authority, 
provided that he possesses a full UnivcTsity training in law. Otherwise 
the post is entrusted to a public official in service or retired. A 
substitute having similar qualifications is appointed to the chairman 
and acts as vice-chairman. Three members, im^ludiiig the (ihainnan 
or vice-chairman, constitute a quorum. An ollioial of th(? local 
administrative authority acts as secretary to the court. 

The appointments of the members to the courts are made for a 
term of four years by the ban or governor of the province. In the 
case of the representative of the employers' and workers’ groups 
nominations are made by the competent Chanibers of Commerce and 
Industry and the chambers of employees. The qualification ol the 
members and their substitutes are that they must be adult Yugoslav 
nationals of irreproachable (*.onduct and in full possession of their civic 
rights. Moreovt^r, the workers’ representatives must have had at 
least three years’ experience in their trade. Any member may be 
removed from office by the ban if they cease to satisfy the requirements 
for appointment. 

Competence of the Courts, — Exclusive jurisdiction is given to the 
probiviral courts in all individual disputes arising out ot the contract 
of employment bet'W'een employers and subordinate commercial 
employees and workers or apprentices occupied in factories an(l in 
handicraft undertakings. Section 344 of the Industrial Act siiecifies 
that “ if the sum involved in the dispute does not exceed 12,000 dinars, 
the probiviral courts shall be comjietent : 


^ Sluzbene novine. No. 178-XLIII, 5 Augu.st 1936. 
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“1. in disputes respecting wages or salaries ; 

“2. in disputes respecting the validity of the contract of employ- 
ment, the beginning, duration and termination of the contract 
of apprenticeship or employment of employees, and the 
performance of work in the undertaking ; 

“3. ill disputes arising out of a contract of employment or 
apprenticeship with respect to the performance of work and 
compensation, in particular disputes respecting the calculation 
of wages, breaks, and agreed penalties ; 

“4. in disputes respecting the issue and filling-up of work books, 
certificates, etc., and disputes respecting damages incurred 
in connection therewith ; 

*‘5. in disputes respecting notice to leave and eviction from 
employees’ dwellings, etc., which the employees specified 
above are entitled to use free of charge or subject to payment 
therefor. ” 

The probiviral courts have no jurisdiction in the case of disputes 
between employers and employees of a higher grade, or in cases 
where the parties have agnjed to submit the dispute to a probiviral 
court set up by a compulsory association of persons employed in 
commerce and handicrafts, or again in disputes based on a question 
of principle arising out of collective agreements and affecting individual 
rights. 

The Act moreover lays down that the court of the area in which 
the undertaking, workplace, premises or factory is situated has 
territorial jurisdiction. When employees are occupied outside the 
workplace and are paid by the piece or job, the competent court is 
the one in the area of which the work is performed or paid for. 

The Parties and their Representaiwes. — The parties to an action 
before the labour courts may be represented by either members of 
their family, business managers, salaried or wage-earning employees 
in the trade concerned or by representatives of trade organisations 
of employers or employees. The services of an advocate may also 
be retained but at the expense of the party who employs him. 

Procedure 

The proceedings are governed by the most simple rules of procedure. 
The complaint is lodged with the local administrative authority either 
in writing or orally. It need only contain a definite claim with the 
requisite particulars. 

Preliwiruiry Proceedings. — At a preliminary hearing, which must 
be held in private and not later than eight days after the lodging of 
the complaint, the chairman may alone attempt to bring about a 
settlement of the dispute by means of a compromise or by agreement 
between the parties. On that occasion he may also decide as to the 
validity of objections raised against the competence of the court, 
and issue a decision noting the acceptance or waiver of the claim or 
give judgment by default. He may even try the case himself if both 
parties agree to waive the participation of the other members. 

The Trial. — When it has been found impossible to effect a settle- 
ment at the preliminary hearing before the chairman alone, the matter 
is remitted to the court proper. A member may be challenged on 
the ground that he is personally interested in the dispute, that he 
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is a godfather or is related by blood or marriage to one of the parties, 
or if he bolds a power of attorney for, or is a business manager or 
guardian to, one of the parties to the dispute. 

At the trial the Court mvst first endeavour to settle the matter 
by conciliation. If an agreement can be reached, a record thereof 
is signed by the parties and by the members of the probiviral court. 
It is the duty of the local administrative authority to see that the 
agreement is carried out. Failing conciliation, the evidence adduced 
is looked into and the matter is dealt with by judicial decision at a 
public session unless both parties have failed to appear, in which case 
the proceedings are suspended. 

Judgment and Execution. — The judgment of the court is adopted 
by a majority vote. It becomes enforceable eight days after the 
date of its pronouncement. It is enforced at the request of the party 
concerned by the competent administrative authority in accordance 
with the rules governing general administrative procedure, which 
also apply to the enforcement of conciliation agreements. 

Appeals. — An appeal against the decision of a probiviral (iourt 
may be made to the competent district court in accordance with the 
relevant provisions of the Civil Procedure Code. The judgment of 
the district court is final. 


3. Results 

Owing to the diversity of judicial labour systems in existence in 
Yugoslavia before the passage of the Industrial Act of 5 November 
1931, no uniform statistics are available for that country. And as 
the law of 1931 came into operation only in the second half of 1936, 
no figures are as yet obtainable to show the results achieved under 
the new system. 

4, Summary 

The labour judiciary in Yugoslavia consists of a network of 
probiviral courts set up in connection with the local administrative 
authority and composed of an impartial chairman with a University 
training in law and a requisite number of members and substitutes 
selected according to the recommendations of the competent Chambers 
of Commerce and Industry and of the chambers of employees. 

The probiviral courts arc competent to deal with individual labour 
disputes arising out of contracts of employment between employers 
and subordinate commercial employees, factory workers, handicrafts- 
men and apprentices. 

The proceedings before these courts are very summary. The 
parties may appear either in person or through a representative. 
Conciliation proceedings may be held before the chairman alone. 
The Court must endeavour to settle the matter by agreement between 
the parties before it begins the trial of the action. 

Conciliation agreements and decisions of the probiviral courts 
are enforceable at the request of the party concerned by the local 
administrative authority in accordance with the general provisions 
regulating administrative procedure. Appeals against the decisions 
of the labour courts may be lodged before the ordinary district courts 
subject to the relevant rules contained in the Civil IVocedure Code, 
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PRINCIPAL LAWS ^ ON LABOUR COURTS IN THE DIFFERENT 
COUNTRIES, UP TO 31 DECEMBER 1937 


Belgium 

Act respecting probiviral courts. Dated 9 July 1920. (L. 

1920, Bel. 10.) 

Act to amend section III of the Act of 9 July 1920, re'spccting 
probiviral courts. Dated 30 May 1928. (L. aS\, 1*928, Bel. 4.) 

Bolivia 

Act to set up the General Labour Dictatorate and to regulate tlio 
organisation and specify the duties of the departmental offices. 
Dated 12 February 1927. {L. S., 1927, Bol. 1. — A. B.) 

Chile 

Legislative Decree No. 178, to ratify the Labour Code. Dated 
13 May 1931. (7v. 1931, Chile 1.) 

Legislative Decree No. 207 concerning the competence, seat and 
staff, of the labour courts. Dated 14 Julv 1932 (Diario dfic/ial No. 
16357 of 28 August 1932). 

Act No. 5158 concerning the control and supervision of the labour 
courts by the Supreme Court. Dated 12 April 1933 (Diario OfirAal, 
No. 16551 of 13 April 1933). 

CZECHOSI.OVAKIA 

Act respecting jurisdiction in disputes arising out of employment 
service or apprenticeship (labour courts). Dated 4 July 1931. (L. S., 

1931, Cz. 3.) 

Act of 11 December 1934 to amend and supplement certain scc;tions 
of the Acts concerning the code of civil procedure, the exc(;ution of 
judgments and the settlement of other disputes. (Sammlung (hr 
Geseizje v/nd Ver<yrdnungen des CechoslcrDakischcn Staates, 1934, No. 
251, p. 851.) 

Act of 16 June 1936 to amend and supplement certain sections 
of the Acts on the competence of the courts, civil y)rocedure, the 
execution of judgments and the administration of justice. (Sammlung 
der Gesetze. und V ertyrdnungen des Cex^hoslovakischeM Staates, 1936, No. 

161, p. 613.) 

* Numerous references to other laws indirectly aff(icting the comptitence 
of the labour oourt.8 will bo found in the national inonograx)hs. 

® LegiMative Series, publi.shcd by the International Labour Office, 
Geneva.' 
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Danzig 

Labour Courts Act. Dated 28 December 1928. (L,S., 1928, 

Danz. 2.) Legislative Decree amending the Labour Courts Act. Dated 28 
June 1934. (Oesetzblatt fiir die Freie Stadt Danzig, 1934, No. 49, p. 473.) 

Denmark 

Notification No. 37 to issue Act No. 526 of December 1921 
resp<^cting intervention in labour disputes, as amended by the Act 
of 28 February 1927. Dated 28 February 1927. (L. 8., 1927, Den. 1 ; 
amendment : 1934, Den. 1.) 

Ecuador 

Act respecting procedure in actions at law arising out of employment 
relations. Dated 6 October 1928. (L. 8., 1928, Ec. 6.) 

Act respecting procedure in actions at law arising out of employ- 
ment relations. Dated 24 April 1936. {Registro Oficial, 28 April 
1936, No. 176, p. 981, and 20 July 1936, No. 244, p. 689.) 

France 

Act to codify the labour laws (Book IV of the Code of Labour 
and Social Welfare). Dated 21 June 1924. (L. 8., 1924, Fr. 3.) 

Act to extend to agriculture the provisions of the Act of 27 March 
1907 respecting probiviral courts. Dattnl 25 December 1932. {L. 8,, 
1932, Fr. 11.) 

Decrees setting up agricultural sections of probiviral courts. Dated 
27 October 1937. (Journal Officiel, 30 October 1937, pp. 12091-3.) 

Germany 

Labour Courts Act. Dated 23 December 1926. (L, 8., 1926, 
Ger. 8.) 

Act for the organisation of national labour. Dated 20 January 
1934. iL.8„ 1934, Ger. 1.) 

Orders for the administration of the Act of 20 January 1934 for 
the organisation of national labour. March, April and June 1934. 
(L. 8,, 1934, Ger. 6.) 

Labour Courts Act. Dated 10 April 1934. (L. 8,, 1934, Ger. 5.) 
Act transferring the administration of the labour judiciary to the 
Reich. Dated 24 January 1935. (Reichsgesetzhlatt, 1935, I, p. 68.) 

Act to amend the Labour Courts Act. Dated 20 March 1935. 
(L. 8,, 1935, Ger. 5.) 

Guiding principles concerning the representation of litigants issued 
by the Minister of Labour. Dated 13 June 1935. (ReichaarbeitablaU, 
No. 18, I, p. 203.) 

Decree concerning the competent authorities for the creation and 
administration of the labour judiciary. (L. 8., 1935, Ger. 5.) 

Italy 

Royal Decree No 471, issuing regulations for the settlement of 
individual disputes arising out of employment. Dated 26 February 
1928. (L, 8,, 1928, It. 1.) 

Royal Decree No. 1073. Regulations for the settlement of individual 
disputes arising out of employment. Dated 21 May 1934. (L. 8., 
1934, It. 2.) 
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Mexico 

Federal Labour Act. Dated 18 August 1981 . (L. S., 1931, Mex. 1.) 
Decree to amend various sections of the Federal Labour Act. 
Dated 19 January 1934. (L. S., 1934, Mex. 1 — B.) 

Morocco 

Decree establishing probi viral courts in the French zone of the 
Shereefian Empire. Dated 16 December 1929. (L. S., 1929, Mor. 1.) 

Norway 

Act respecting labour disputes. Dated 5 May 1927. (L. S., 1927, 
Nor. 1 — A.) 

Act to amend the Act respecting labour disputes. Dated 19 June 
1931. (A. iS., 1931, Nor. 1.) 

Act to amend the Act of 5 May 1927 respecting labour disputes. 
Dated 6 July 1933. {L. S., 1933, Nor. 2.) 

Peru 

Act No. 6871, to set up labour courts in Lima and Callao. Dated 
12 April 1930. {L. S., 1930, Peru, 1.) 

Act No. 8084 setting up a labour court in Lima. Dated 21 March 
1935. (Indmtria Pervuna, May 1935, No. 5, p. 212.) 

Decrees respecting the establishment of a legal section in the 
Department of Labour to give free legal assistance to the workers. 
Dated 10 July 1935 and 6 December 1935. {Industria Peruana^ August 
1935, No. 8, p. 334, and January 1936, No. 1, p. 14.) 

Decree respecting conciliation and arbitration procedure for the 
settlement of individual and collective labour disputes. Dated 23 
March 1936. {Boletin del Trabajo, Peru, Ist and 2nd semesters 1936, 
No. 1, p. 5.) 

Poland 

Order of the President of the Republic concerning labour courts. 

Dated 22 March 1928. (A. S., 1928, Pol. 5.) 

Order of the President of the Republic concerning labour courts. 
Dated 24 October 1934. {L. S„ 1934, Pol. 3.) 

Order of the Minister of Justice and the Minister of Social Welfare 
respecting the expiry of the term of office of assessors of labour 
courts. Dated 30 November 1935. {Poln. Qesetze u. VerordnungeHy 
26 December 1935, No. 23, p. 628.) 

Portugal 

Legislative Decree on labour courts. Dated 15 August 1934. 
(L. S.y 1934, Por. 3.) 

Rumania 

Act respecting the institution and organisation of labour courts. 
Dated 14 February 1933. (L. S.y 1933, Rum. 1.) 

Royal Decree supplementing sections 31 and 76 of the Act 
respecting the institution and organisation of labour courts. Dated 
14 May 1937. (Mmiturul Oficialy 17 May 1937, No. Ill, p. 4654.) 
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obstructing interstate and foreign (iommerce, to create a National 
J^abor Relations Board, and for other purpo8(\s. Aj^proved 5 July 1935. 
(L.N., 1935, IJ.S.A. 1.) 

Railway Labor Act. Approved 20 May 1926. (L. N., 1926, 

U.S.A. 1; amendments: 1934, U.8.A. 1; 1936, U.S.A. 1.) 


Venezuela 

Labour Act. Dated 16 July 1936. (L. N., 1936, Ven. 2.) 

Decrcx^ concerning the establish inent of a si)ecial labour judiciary. 
Dated 15 November 1937. (Gaceia Oficial, 16 November 1937, No. 
19418, p. 115321.) 
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Industrial Act. Dated 5 November 1931. {L. S., 1931, Yug. 4.) 
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